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Court of Appeals of the District of Columbia. 


No. 4345. 

United States of America ex Relatione Skinner and Eddy Corpo¬ 
ration, a Corp., Appellant, 

vs. 

J. R. McCarl, Comptroller General of the United States 


a Supreme Court of the District of Columbia. 

At Law. 

No. 69405. 

United States of America ex Relatione Skinner and Eddy Corpo¬ 
ration, a Corporation, Petitioner, 

vs. 

J. R. McCarl, Comptroller General of the United States, Respondent. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Petition for Writ of Mandamus. 

Filed October 11, 1924. 

In the Supreme Court of the District of Columbia. 


At Law. 


No. 69405. 

United States of America ex Relatione Skinner and Eddy Corpo¬ 
ration, a Corporation, Petitioner, 

vs. 

J. R. McCarl, Comptroller General of the United States, Respondent. 

To the Supreme Court of the District of Columbia: 

The petition of relator respectfully shows unto the Court as 
follows: 


1—4345a 
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1. That the relator, Skinner and Eddy Corporation, is a corpo¬ 
ration organized and existing under the laws of the State of Wash¬ 
ington, and tiles this petition in its own right as hereinafter set 
forth. 

2. That the respondent, J. R. McCarl, is the Comptroller General 
of the United States, duly appointed and qualified, and as such has 
control and direction of an establishment of the United States Govern¬ 
ment known as the General Accounting Office, and is sued in his 
official capacity. 

3. That on the 28th day of December, 1920, the relator filed with 
the Auditor for the State and Other Departments, an Accounting 
Officer of the Treasury Department of the United States, a claim on 
its behalf against the United States in the sum of $24,247,119.31, 
the said claim showing credits amounting to $.5,230,142.00, leaving 

a net amount due realtor of $18,010,970.71; that on Scptem- 

2 her 20, 1924, relator was advised by the Comptroller General 
of the United States (the successor to the said Auditor and 

all other Accounting Officers of the Treasury Department, as herein¬ 
after appears) that it did not appear from the records of the former 
office of the Auditor for the State and Other Departments that the 
claim of relator, submitted December 28, 1920, was received and 
accepted by the former Auditor as a claim against the United States, 
but on the contrary it appeared that the matter was regarded as a 
claim aganst the Unted States Slipping Hoard Emergency Fleet 
Corporation and as such was transmitted to said Fleet Corporation 
for proper action, all of which appears from the letter of respondent, 
dated September 20, 1924, copy of which is attached hereto and made 
a part hereof, marked “Exhibit A." 

4. That it is provided by the Act of Congress approved June 10, 
1921, commonly known as the “Budget and Accounting Act", that 
all powers and duties theretofore conferred or imposed by law upon 
the Comptroller of the Treasury or the six Auditors of the Treasury 
Department should, so far as not inconsistent with said Act, be vested 
in and imposed upon the General Accounting Office, and be ex¬ 
ercised without direction from any other officer. 

That said Act of Congress also provides, by Section 305 thereof, 
as follows: 

“Sec. 305. Section 235 of the Revised Statutes is amended to 
read as follows: 

‘Sec. 235. All claims and demands whatever by the Government 
of the United States or against it, and all accounts whatever in 
which the Government is concerned, either as debtor or creditor, shall 
be settled and adjusted in the General Accounting OHice.’ " 

3 5. That on the 4th day of Setpember, 1924. the relator 
submitted to the General Accounting Office of the United 

States a claim against the United States amounting to $32,354,- 
387.47. Said claim was submitted to said OHice by letter of 
transmittal dated August 22, 1924, copy of which is attached 
hereto and made a part hereof, marked “Exhibit B", from 
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which it will appear that said claim was presented without any 
waiver on the part of relator of its claim that the contracts 
under which the claim arose were contracts of the United States 
Shipping Board Emergency Fleet Corporation and not of the United 
States, and this petition is presented without any waiver of relator’s 
contention in that regard and of its right to proceed against said 
Fleet Corporation. 

6. That by said letter of September 20, 1924, (Exhibit “A”), 
the Comptroller General declined to take action on the claim re¬ 
ferred to in the last preceding paragraph hereof until after final de¬ 
termination of a certain suit pending in the United States District 
Court for the Western District of Washington, Northern Division, 
which said suit relator alleges is a suit filed by relator against the 
United States Shipping Board Emergency Fleet Corporation. 

7. That it is the duty of the said respondent, the Comptroller 
General, by virtue of his official position as constituted by law, to 
consider and determine all claims lawfully submitted to said General 
Accounting Office as promptly and expeditiously as the facilities of 
his office will permit, there being no authority or discretion con¬ 
ferred upon him by virtue of his said office or by law to withhold ac¬ 
tion upon claims so submitted until independent litigation be- 

4 tween the claimant and other parties shall have been concluded 
or otherwise to the prejudice of claimant’s rights or interests, 

and the said action of the said respondent in so withholding action 
on relator’s said claim was accordingly without authority of law, and 
prejudicial to relator’s interests, as hereinafter set forth. 

8. That the United States Shipping Board Emergency Fleet Cor¬ 
poration claims to have a right of action against relator by virtue 
of certain claims or demands, and on which the said Fleet Corpora¬ 
tion was at all times prior to the 16th day of April, 1923, legally 
authorized to sue said relator in a court of law, and petitioner says 
that in opposition to said action, if so commenced, the relator might 
legally have interposed in defense thereof and as a credit or set-off 
thereto the said claim presented to the Comptroller General on Sep¬ 
tember 4, 1924. 

9. That on May 1, 1923, relator filed suit in the State Court at 
Seattle, Washington, against the United Sfates Shipping Board 
Emergency Fleet Corporation for $9,129,401.14, exclusive of all 
credits or counterclaims, said suit being founded on contracts be¬ 
tween the said Fleet Corporation and relator, and all of the items 
forming the total of the claim upon which suit was brought are in¬ 
cluded in the claim led September 4, 1924, with the General Ac¬ 
counting Office; that said suit was removed by the Fleet Corporation 
to the United States District Court for the Western District of Wash¬ 
ington, Northern Division, and is the same suit mentioned in the 
respondent’s letter of September 20, 1924 (Exhibit “A”) ; that the 

United States Attorney for the Western District of Washing- 

5 ton appeared in said cause by direction of the Attorney Gen¬ 
eral of the United States and filed a motion to dismiss the 

suit on the ground, among others, that the suit was a claim against 
the United States, and which said motion is still pending and un- 
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determined; that in said suit the United States Shipping Board 
Emergency Fleet Corporation has contended, and now contends, 
that the same is founded on a cause of action against the United 
States and not against the Fleet Corporation, for the reason that the 
contracts involved in said suit were executed by the Fleet Corporation 
solely as agent for the United States and not in its individual 
corporate capacity; that relator is advised, and on information and 
belief alleges, that the United States, in its proposed suit against 
relator, hereinafter referred to in paragraph numbered “10” hereof, 
will allege and assert said contention, and will seek to sustain and 
establish the same. 


10. That on the said 16th day of April, 1923, the said United 
States Shipping Board Emergency Fleet Corporation executed an 
instrument in writing whereby it purported to assign to the United 
States “all the goods, chattels, bonds secured by mortgages, bonds, 
notes, shares of stock, contracts, securities, claims, personal prop¬ 
erty, and choses in action, including accounts against divers persons 
for the payment of money, and all personal property of every 
kind and description whatsoever wherever the same may be 
situated”, theretofore acquired by the said Fleet Corporation and not 
theretofore disposed of by it, and at that time remaining under the 
disposition or control of the said Fleet Corportion; that the United 
States now claims by virtue of the said assignment to he the 
6 owner and holder of a claim against relator, being the same 
claim asserted against relator prior to the said 16th day of 
April, 1923, by the said Fleet Corporation, and referred to in para¬ 
graph numbered “8” of this petition, and which said claim grows 
out of the same contracts and transactions upon which suit is now 
pending, as hereinbefore recited in paragraph numbered “9” of this 
petition, and the said United States Government has declared, 
through its attorneys and agents, that it is now in active preparation 
to file suit against relator on such claim, and that such suit will 


be filed within the immediate future, and relator therefore alleges 
it to be a fact that it is the purpose of the United States to institute 
suit on said assigned claim within the near future. 

11. That suit when filed bv the United States will be filed in the 
United States District Court for the Western District of Washington, 
Northern Division, and that the Honorable Edward E. Cushman, 
presiding in said court, did, on the 8th day of February, 1924, in 
the case of United States vs. Fisher Flouring Mills Company, re¬ 
ported in 295 Federal Reporter, at page 691, hold that in a suit 
brought by the United States on a cause of action assigned to it by 
the United States Shipping Board Emergency Fleet Corporation the 
defendant is not permitted, in view of the provisions of Section 951 
of the United States Revised Statutes, to plead as a credit, set-off, 
or counterclaim, a claim against the said Fleet Corporation unless 
the same shall have been first submitted to the Accounting Officers 
of the Treasury Department and acted upon. 

12. That unless action is taken by the said Comptroller 
7 General of the United States on the claim of relator filed in 


the General Accounting Office on September 4, 1924, as 
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aforesaid, the relator, when suit is filed against it by the United 
States as contemplated, as hereinbefore recited, will, in view of the 
said decision of the said Honorable Edward E. Cushman, be sub¬ 
jected to the hazard of losing its right to interpose as a credit, coun¬ 
terclaim, or set-off to said action, the said claim filed on September 
4, 1924, and lelator will be irreparably damaged by reason thereof; 
that inasmuch as the United States has contended and still con¬ 
tends, in the said suit now pending against the Fleet Corporation 
in the said United States District Court, that relator’s cause of action 
is solely against the United States, the United States is without law¬ 
ful right through its officers charged with consideration thereof to 
refuse to hear and consider said claim until after said litigation is 
determined and relator has been compelled to defend a suit to which 
it would have a complete defense by way of credit, counterclaim, or 
set-off but for the refusal of the respondent to act in the premises. 

13. That on the 25th day of September, 1924, relator, through 
its attorneys, addressed a letter to the respondent, copy of which is 
attached hereto and made a part hereof as Exhibit “C \ which said 
letter was delivered at* the office of the respondent on the 26th day 
of September, 1924, and from which it will be seen that said re¬ 
spondent was again requested to give prompt consideration to said 
claim, and a full explanation was made of the necessity for early 
consideration thereof; that respondent replied to said letter 
8 by letter dated October 6, 1924, copy of which is attached 
hereto as Erhibit “D” and made a part hereof, from which 
it will appear that the respondent has again refused, and still re¬ 
fuses, to take action on said claim as by law he is required to do. 

Wherefore, premises considered, relator prays r 

1. That a writ of mandamus may issue out of this Honorable 
Court addressed to the respondent, J. R. McCarl, Comptroller Gen¬ 
eral of the United States, commanding him to consider and act upon 
the said claim of the relator submitted to the General Accounting 
Oflice of the United States on the 4th day of Septeml>er, 1924, and 
that a rule be issued commanding said respondent to show cause on 
or before a day certain why the said writ of mandamus should not 
be issued for the purpose aforesaid; and 

2. That relator be granted such other and further relief in the 
premises as may be just- and meet. 

SKINNER AND EDDY CORPORATION, 

Bv J. BARRETT CARTER, 

Attorney. 

J. BARRETT CARTER, 

GEO. V. TRIPLETT, Jr, 

Attorneys for Relator. 

LOUIS TITUS, 

c„ 


Of Counsel, 
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District of Columbia, ss: 

J. Barrett Carter, being first duly sworn, on oath deposes and says: 

That he has read the foregoing petition subscril>ed by the Skinner 
and Eddy Corporation by him as attorney; that he has full 
9 authority to sign said petition, and that the facts therein 
stated are within his personal knowledge; that the reason 
this verification is made by him as attorney is that there is no officer 
or agent of said corporation present within the jurisdiction of this 
Court; that the facts stated in said petition affiant verily believes to 
be true. 

J. BARRETT CARTER. 

Subscribed and sworn to before me, This 11th dav of October, 1924. 
[notarial seal.] EDITH M. STEVENS, 

Notary Public, D. C. 


Exhibit “A. 


V 


Comptroller General of the United States, 

Washington 

Sep. 20, 1921. 

In re A-4889 

J. Barrett Carter, 

George V. Triplett, Jr., 

’ Attorneys for the Skinner & Eddy Corporation, 

Insurance Building, 

Washington, I). C. 

Gentlemen : 


Having reference to your letter of August 26, 1924, relative to the 
claim against the United States Shipping Board Emergency Elect 
Corporation, said to have been filed in the Office of the Auditor for 
the State and Other Departments, on or about December 28, 1920, on 
behalf of the Skinner A Eddy Corporation of Seattle, Washington, 
by Louis Titus, Attorney, Weston* Building, Washington, D. C., you 
are advised that it does not appear from the records of the former 
Office of the Auditor for the State and Other Departments, 
10 now on file in this office, that the claim of the Skinner <fc 
Eddy Corporation as submitted in December, 1920, was re¬ 
ceived and accepted by the former auditor as a claim against the 
United States, but on the contrary, it appears that the matter was re¬ 
garded as a claim against the United States Shipping Board Emer¬ 
gency Fleet Corporation and as such was transmitted to said corpora¬ 
tion for appropriate action. Correspondence concerning the matter 
of said claim should be addressed to tbe United States Shipping Board 
Emergency Fleet Corporation. 

With respect to the claim for $32,354,387.47, filed in this office 
on behalf of the Skinner & Eddy Corporation, September 4, 1924, 
to cover various items alleged to be due from the United States in 
the event that it is held that the contracts in question were contracts 
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of the United States and were cancelled by the United States, or that 
said contracts were assigned to the United States by the United States 
Shipping Board Emergency Fleet Corporation, or that said corpora¬ 
tion was acting solely as agent of the United States, you are advised 
that it appearing that a suit involving the subject matter of the claim 
as filed is now pending in the District Court for the Western District 
of Washington, Northern Division, no action will be taken by this 
office on said claim at this time, hut the papers will he filed pending 
final action by the courts and request on behalf of claimant for con¬ 
sideration thereafter. 

Respectfully, 

(Sgd.) ' J. R. McCARL, 

Comptroller General. 
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Skinner & Eddy Corporation, 

White Building, 

Seattle, U. S. A. 

August 22, 1924. 

To the General Accounting Office of the United States, Washington, 
D. C. 

Attention : Honorable Comptroller General. 

Sir : 

Skinner & Eddy Corporation submits hereby its claim against the 
United States amounting to $32,354,387.47. A statement is attached 
thereto showing the various items going to make up the total amount 
of the said claim, and these items are all supported by vouchers also 
filed herewith. 

The several contracts mentioned or referred to in the statement of 
the claim were all executed in duplicate, and a duplicate original 
should he on file with the United States Shipping Board Emergency 
Fleet Corporation, and is, of course, available for your consideration 
in the determination of this claim. 

The items “Value of Cancelled Contracts” and “Damages’ Breach 
Contract” are duplications in part; that is to say, the allowance of 
the latter would eliminate the former. 

The Skinner & Eddy Corporation believes that the foregoing claim 
is a direct claim against the United States Shipping Board Emer¬ 
gency Fleet Corporation by reason of its belief that the contracts out 
of which the foregoing claim arises were contracts between the said 
Skinner & Eddy Corporation and the United States Shipping Board 
Emergency Fleet Corporation, and not contracts with the United 
States, but inasmuch as the United States claims that these contracts 
were contracts of the United States, and also claims that the cancelled 
contracts were cancelled bv the United States, the foregoing claim is 
presented against the United States to apply in the event that it be 
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held that these contracts are contracts of the United States and/or 
were cancelled by the United States. The foregoing claim is also 
presented against the United States for the reason that claimant is 
informed and believes that the United States Shipping Board Emer¬ 
gency Fleet Corporation has assigned to the United States all its 
rights arising under or growing out of said contracts, in 
12 which event the foregoing claim is properly against the 
United States as a set-off and/or counterclaim to the claim 
of the United States which it received by assignment from the United 
States Shipping Board Emergency Fleet Corporation. 

The foregoing claim is also presented against the United States 
hv reason of the claim asserted in the suit now pending between the 
Skinner & Eddy Corporation and the United States Shipping Board 
Emergency Fleet Corporation in the United States District Court 
for the Western District of Washington, Northern Division, that in 
executing the said contracts the United States Shipping Board 
Emergency Fleet Corporation was acting as agent of the United 
States, and not in its individual capacity, so that in the event it 
should he held that the said United States Shipping Board Emer¬ 
gency Fleet Corporation was acting solely as agent of the United 
States in making said contracts, the foregoing claim is properly a 
claim against the United States as a set-off or counterclaim to the 
claim of the United States. 

This claim is presented without any waiver on the part of the 
Skinner & Eddy Corporation of its contention that the said contracts 
were contracts between the said Skinner ct Eddy Corporation and 
the United States Shipping Board Emergency Fleet Corporation, and 
without anv waiver of its claim that the cancelled contracts were 

4 / 

cancelled by the United States Shipping Board Emergency Fleet 
Corporation, and without waiver of its claims as asserted in said suit 
now pending against the said United States Shipping Board Emer¬ 
gency Fleet Corporation. 

Respectfully submitted. 


SKINNER & EDDY CORPORATION, 
By D. E. SKINNER, 

President. 

Attest: 

L. B. STEDMAN, 

Secretary. 
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13 Exhibit “C.” 

Law Offices of 

J. Barrett Carter, Geo. V. Triplett, Jr., 

Insurance Building, Washington, D. C. 

September 25, 1924. 

Honorable J. R. McCarl, 

Comptroller General of the United States, 

Washington, D. C.. 

Dear Sir : 


In re A-4889, Skinner & Eddy Corporation. 

We have your letter of September 20, 1924, advising that the 
claim of the Skinner & Eddy Corporation filed with the Auditor 
for the State and Other Departments on December 28, 1920, had 
been transmitted to the United States Shipping Board Emergency 
Fleet Corporation for appropriate action, the same being considered 
a claim against the Fleet Corporation and not against the United 
States, and also advising with respect to claim for $32,354,387.47, 
filed with your office on September 4, 1924, that no action will be 
had on said claim pending final action hv the courts in the litigation 
now pending in the District Court for the Western District of Wash¬ 
ington. Northern Division. 

We respectfully request a reconsideration of your action in with¬ 
holding consideration of the claim filed September 4, 1924. until 
after the litigation now pending in the District Court for the Western 
District of Washington, Northern Division, has been finally de¬ 
termined, for the following reasons: 

In the suit filed by the Skinner & Eddy Corporation against the 
Fleet Corporation and now pending in the United States District 
Court for the Western District of Washington, Northern Division, 
the Fleet Corporation has made the contention that the suit should 
properly have been brought, against the United States, and while we 
believe this contention to he unsound, the fact remains that there is 
a difference of opinion on the part of opposing counsel on this ques¬ 
tion which the Court must ultimately determine. However, the real 
difficulty is that the Fleet Corporation has made an assignment to 
the United States Government of an alleged claim against the Skin¬ 
ner & Eddy Corporation and the Government Attorneys have an¬ 
nounced that suit will shortly be filed against the Skinner & Eddy 
Corporation on this assigned claim. If the claim had been asserted 
by the Fleet Corporation before assignment, the Skinner & Eddy 
Corporation could have shown credits sufficient to offset it, 
14 even assuming its validity, and since the claim has been as¬ 
signed to the United States Government, obviously and in 
good conscience the Skinner & Eddy Corporation should not he placed 
in any worse position than it would be if suit were filed by the Fleet 
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Corporation, and should therefore be entitled to offer as against the 
United States any credit it could have offered against the Fleet 
Corporation. 

However. Section 951 of the Revised Statutes provides that, ‘‘in 
suits brought by the United States against individuals, no claim for 
a credit shall be admitted, upon trial, except such as appear to have 
been presented to the Accounting Officers of the Treasury, for their 
examination, and to have been bv them disallowed, in whole or in 
in part.” 

Under this law we are advised that Judge Cushman, presiding in 
the District Court for the Western District of Washington, Northern 
Division, has held that where suit was brought by the United States 
on an assigned claim from the Fleet Corporation, the defendant could 
not offer as a credit another claim against the Fleet Corporation with¬ 
out the same having first been presented to the Accounting Officers 
of the Treasure and disallowed. Whether this is sound law we do 
not at this time either admit or question, but since the Court which 
will in the first instance hear the suit about to be filed by the United 
States has taken this view, the Skinner Eddy Corporation should 
not be placed in the position of having to establish its right to the 
credits by appeal, even assuming that Judge Cushman’s decision 
would not he sustained. 

We have stated the foregoing fully and frankly in order that you 
may see the necessity for prompt action on the claim filed. It is our 
contention, however, that there is no discretion lodged in the Comp¬ 
troller General to delay action upon and determination of the claim 
filed pending the conclusion of litigation between Skinner & Eddy 
Corporation and the Fleet Corporation. 

We therefore respectfully request immediate consideration of the 
claim filed September 4. 10*24. 

J. BARRETT CARTER, 

GEO. V. TRIPLETT, Jr., 
Attorneys for Skinner A* Eddy Corporation. 
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Copy. 


Exhibit “D.” 


Comptroller General of the United States, 

Washington. 

Oct. 6, 1924. 

In re A-4889. 

J. Barrett Carter, 

Geo. V. Triplett, Jr.. 

Insurance Building, 

Washington, D. C. 

Gentlemen : 

I have your letter of the 25th ultimo, requesting that further 
consideration he given to the matter contained in letter dated Sep¬ 
tember 20, 1924, wherein you were advised that no action by this 
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office would be taken at this time on the claim filed by you Sep¬ 
tember 4, 1924, on behalf of the Skinner & Eddy Corporation of 
Seattle, Washington, against the United States Shipping Board 
Emergency Fleet Corporation, it appearing that a suit involving 
the subject matter of the claim is now pending in the District 
Court for the Western District of Washington, Northern Division. 
You state as the reason for your request that the United States 
Shipping Board Emergency Fleet Corporation has made an assign¬ 
ment to the United States Government of an alleged claim against 
the Skinner & Eddy Corporation and that the attorneys for the 
Government have announced their intention of shortly instituting 
suit on the assigned claim and that, in view of the ruling of the 
court iu United States v. Fisher Flouring Mills Co., 295 Fed. Rep. 
691, on the provisions of section 951, Revised Statutes, final action 

on the claim bv this office is desired. 

«/ 

Section 951, Revised Statutes prohibits, in suit brought by 
the United States against individuals, except under certain speci¬ 
fied conditions, the admission, upon trial, of claims for credit ex¬ 
cept such claims as have been presented by the defendant to the 
accounting officers of the Government for their examination and 
have been disallowed either in whole or in part, and the ruling 
of the court in the case cited was to the effect that the defendant 
was not entitled, in a suit by the United States on a cause of action 
assigned to it by the Fleet Corporation, to plead as a set-off claims 
against the Fleet Corporation that have not been presented to the 
accounting officers as required by this section of the Revised 
Statutes. 

The matter does not at this time appear to require action 
16 by this office under the provisions of section 951, Revised Stat¬ 
utes, on the claim of the Skinner & Eddy Corporation, no 
suit against the corporation having as yet been filed. The United 
States Shipping Board has been requested, however, to furnish a 
report on the matter and when received you will be further ad¬ 
dressed in the matter. 

Respectfully, 

(Signed) J. R. McCARL, 

Comptroller General. 

Respondent’s Answer to Petition. 

Filed October 17, 1924. 

******* 

J. R. McCarl, Comptroller General of the United States, respond¬ 
ent herein, now and at all times saving and reserving unto himself 
the benefit of all manner of objections and exceptions to the errors 
and insufficiencies to the petition filed herein, and reserving unto 
himself the lack of jurisdiction of the Court appearing on the face 
of the petition to grant the relief prayed for, and the lack of juris¬ 
diction of the Court to direct him as Comptroller General of the 
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United States to perform the act or acts in question, and relying 
on the same as if motion to dismiss had been specifically inter¬ 
posed, nevertheless answering so much and such parts of the peti¬ 
tion and the rule to show cause as he admits it necessary for him 
to make answer thereto savs as follows: 

(1) The averments of fact contained in paragraph 1 of the peti¬ 
tion are admitted. 

(2) The averments of fact contained in paragraph 2 of the peti¬ 
tion are admitted. 

(3) The averments of fact contained in paragraph 3 of the peti¬ 
tion are admitted by respondent except as hereinafter denied, 

17 explained and qualified. 

Petitioner’s claim dated December 28, 1020, submitted 
by petitioner to the Auditor for the State and Other Departments 
was accompanied by letter of transmittal, a true copy of which is 
hereto attached, marked Exhibit “A’’ and made a part hereoi, 
which reads in part as follows: 

“1 submit herewith for consideration by your office claim on 
behalf of the Skinner & Eddy Corporation of Seattle, Washington, 
against the United States, amounting to $24,247,110.31. The 
claim as submitted shows the United States to be entitled to credit 
totalling $fi,230,142.00, leaving the net amount due to Skinner & 
Eddy Corporation—$ 18.016,070.71.” 


The Auditor for the State and Other Departments, on January 
17. 1021. transmitted the said claim to the United States Shipping 
Board Emergency Fleet Corporation, and on January 10, 1921, 
Admiral W. S. Benson, as Chairman of the United States Shipping 
Board, acknowledged receipt of said claim by letter addressed to 
The Auditor for the State and Other Departments, a copy of which 
letter is hereto attached and made a part hereof and marked Ex¬ 
hibit “B.” On June 15, 1921, the petitioner filed a suit against 

the United States in the Court of Claims in substantiallv the same 

* 

amount and covering the same items as were included in the claim 
against the United States submitted to the Auditor for the State 


and Other Departments. 

(4) Respondent admits that Congress passed an Act approved 
June It). 1921, designated as the “Budget and Accounting Act” 
which act contains the provisions quoted bv petitioner in 
18 paragraph 4 of its petition. 

(5) Respondent admits that the Relator submitted to the 
General Accounting Office on September 4. 1924, a claim against 
the United States amounting to $32,354,387.47, accompanied by 


a letter of transmittal, of which Exhibit “B’’ 


attached to Relator’s 


petition is a copy. 

Respondent denies the conclusion of law asserted by the Relator 
that in presenting said claim Relator did not waive its contention 
that said claim was. and is, a claim against the United States Ship¬ 
ping Board Fleet Corporation and refers the Court to the claim and 
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the said letter of transmittal for its determination as to the legal 
effect thereof. 

((>) The averments of fact contained in paragraph 6 of the peti¬ 
tion are admitted in so far as it is alleged therein that on the 20th 
day of September 1924 Respondent herein as Comptroller General 
of the United States declined to take action on the claim of peti¬ 
tioner, referred to in paragraph 5 of the petition, until after final 
determination of a suit pending in the United States District Court 
for the Western District of Washington, Northern Division, wherein 
petitioner herein is the plaintiff and the United States Shipping 
Board Emergency Fleet Corporation is the defendant and which 
suit involves the same subject matter as is involved in the claim 
that was transmitted to the General Accounting Office by petitioner 
herein on the 4th day of September 1924 as averred in paragraph 
5 of the petition, excepting that in said letter of September 20, 1924, 
a copy of which is attached to the petition as Exhibit “A,” it is 
stated that papers will be filed pending final action by the 

19 Courts and requests on behalf of claimant for considera¬ 
tion thereafter. 

Respondent further avers that at no time did the General Ac¬ 
counting Office under the control and direction of the Comptroller 
General of the United States refuse to take jurisdiction of said claim 
submitted by petitioner against the United States to the General 
Accounting "Office on the 4th day of September 1924. 

(7) For answer to paragraph 7 of the petition, respondent ad¬ 
mits that it is the duty of the Comptroller General of the United 
States by virtue of his official position as constituted by law, to 
consider and determine all claims lawfully submitted to the General 
Accounting Office of which the General Accounting Office has 
jurisdiction by law as promptly and expeditiously as the facilities 
of his office will permit, but Respondent avers that the claim sub¬ 
mitted to the General Accounting Office by petitioner on the 4th day 
of September 1924 arises out of contracts and transactions between 
the Skinner & Eddy Corporation, petitioner herein, and the United 
States Shipping Board Emergency Fleet Corporation, previous to 
June 5, 1920, and that an act of Congress approved June 5, 1920, 
entitled “An Act to provide for the promotion and maintenance of 
the American Merchant Marine, to repeal certain emergency legis¬ 
lation, and provide for the disposition, regulation and use of prop¬ 
erty acquired thereunder and for other purposes” confers jurisdic¬ 
tion upon the United States Shipping Board to adjust, settle and 
liquidate all claims arising out of or incident to the exercise of the 
powers vested in the President by the Emergency Shipping 

20 Fund Provision of the Act of June 15, 1917, and subsequent 
amendatory acts. 

Respondent denies Relator’s conclusion of law that there is no 
authority or discretion conferred upon him by virtue of his office 
and by law to withhold action upon claims submitted to him until 
litigation involving the identical subject matter between the claimant 
and agents of the United States shall have been concluded. 

Respondent further avers that where claims are filed with the Gen- 
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eral Accounting Office for determination and are pending in the 
United States Courts, it has been and is now the rule of the General 
Accounting Office to hold the determination of said claims in abey¬ 
ance until the litigation shall have been concluded. Such has been 
the practice of the Accounting Officers of the United States for many 

veal's. 

_ 

Respondent denies that the letter addressed to Relator and attached 
to the petition as Exhibit “A” and the action thereon taken was 
without authority of law and prejudicial to Relator’s interest. 

(8) Respondent denies any official information or knowledge 
sufficient to justify an opinion or belief as to the truth of the alle¬ 
gations of paragraph 8 of the petition. 

Respondent alleges that if the claim submitted to him on Septem¬ 
ber 4, 1924, is a proper set-off to the claims which Relator alleges 
the Emergency Fleet Corporation may have, such presumed and 
supposed claim by the Emergency Fleet Corporation must arise out 
of acts performed, or contracts made by the Fleet Corporation while 
acting under delegated authority from the President pursuant to the 
Executive Order of July 11, 1917, delegating to said Emer- 
21 gencv Fleet Corporation certain powers vested in the President 
bv the Emergency Shipping Fund Provisions of the act of 
June 15, 1917. 

Respondent further avers that by virtue of sections 2 and 4 of the 
Marchant Marine Act approved June 5, 1920, all property and in¬ 
terests of whatever kind acquired by the Emergency Fleet Corpora¬ 
tion while acting as a delegate of the President under the powers con¬ 
ferred upon him by the act of June 15, 1917, were transferred to 
the United States Shipping Roard, an independent establishment 
of the Government of the United States, and all contracts or agree¬ 
ments lawfully entered into prior to June 5, 1920, were to be as¬ 
sumed and carried out by the United States Shipping Board, so 
that by reason of said act of Congress the Emergency Fleet Corpora¬ 
tion was divested of all interest in any claims against the Relator 
and was, and is without legal authority to assert ownership of such 
claims. 


(9) Respondent says that he is informed and believes that on 
May 1, 1923, Relator filed suit in the State Court at Seattle, Wash¬ 
ington, against the United States Shipping Board Emergency Fleet 
Corporation for $9,129,401.14 exclusive of all credits or counter 
claims, said suit being founded on contracts between said Fleet Cor¬ 
poration and Relator and all of the items forming the total of the 
claim upon which said suit was brought are included in the claim 
tiled September 4, 1924, with the General Accounting Office; that 
said suit was removed by the Emergency Fleet Corporation to the 
United States District Court for the Western District of Washing¬ 
ton. Northern Division, and is the same suit mentioned in resjxmd- 
ent’s letter of September 20, 1924 (Exhibit “A” herein). 

22 Respondent further avers that he has no official informa¬ 

tion or knowledge of the defense that is being made and that 
he does not either admit or deny the statements of fact contained in 
paragraph 9 of the petition in reference to defense that will be made 
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to said suit or to the issues that may be formed by the pleadings 
therein. 

(10) Respondent denies any knowledge or information sufficient 
to form an opinion or belief as to the truth of the allegation that the 
United States Shipping Board Emergency Fleet Corporation executed 
an instrument in writing purporting to assign to the United States 
the property set forth in paragraph 10 of the petition as having been 
transferred. Respondent further avers that he has no information 
or knowledge sufficient to justify an admission or denial of the al¬ 
legations contained in paragraph 10 of the petition in reference to 
any proposed suit on said assigned claim. 

(11) Respondent denies that the Honorable Edward E. Cushman, 
United States Judge, for the Western District of Washington, North¬ 
ern Division, held in the Fisher Flouring Mills case, referred to by 
Relator, that the cause of action therein sued upon bv the United 
States was maintained by virtue of an assignment made to the United 
States by the United States Shipping Board Emergency Fleet Cor¬ 
poration and refers to the printed report of the decision of the Court 
in said case for the language employed by the Court in its decision. 

(12) Respondent denies the conclusion of law asserted by the 
Relator in paragraph 12 of the petition that because of the 

23 decision of Judge Cushman in the Fisher Flouring Mills case 
the Relator will be subjected to tlie hazard of losing its right 

to interpose its credit, counter claim or set-off in any action that may 
be brought by the United States and denies the Relator’s conclusion 
of law that the General Accounting Office under the control and 
direction of the Comptroller General of the United States is without 
lawful right to defer consideration of any claim until after the litiga¬ 
tion based upon such claim shall have been concluded. 

Respondent denies any knowledge or information sufficient to form 
a belief as to the truth of the allegation that the Relator has a com¬ 
plete defense to any proposed suit by the United States or that it 
has any defense to such claim. 

(13) Respondent admits the allegations of paragraph 13 of the 
petition except that conclusions of law therein that lie is required to 
either admit or allow the claim presented by Relator or to consider 
the same in advance of other cases that were pending before the 
General Accounting Office for determination at the time that Re¬ 
lator’s claim was submitted to said office. 

Respondent furthers avers that on the 4th day of September 1924, 
the same being the date on which Relator’s claim was submitted to 
the General Accounting Office, there were pending before said Gen¬ 
eral Accounting Office for determination approximately eleven thous¬ 
and three hundred and sixtv-three cases. 

«/ 

Further answering the respondent says that by virtue of the pro¬ 
visions of the Merchant Marine Act of June 5, 1920, herein- 

24 before referred to authority to settle, liquidate and adjust 
claims arising out of the exercise by and through the Presi¬ 
dent of the powers and duties imposed upon the President bv the 
act of June 15, 1917, and subsequent acts amendatorv thereof, was 
vested in the United States Shipping Board and that the claims sub- 
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mitted by the Relator to the Auditor for the State and Other Depart¬ 
ments as aforesaid and the claims submitted to this Respondent as 
set forth in Relator’s petition were claims arising out of the exercise 
by and through the President of the powers and duties imposed upon 
him by said act. 

* J. R. McCARL. 

JNO. M. LEWIS, 

Counsel for tlie Comptroller 

General of the United States; 

PEYTON GORDON, 

United States Attorney, 

Attorneys for Respondent. 

District of Columbia, ss: 

I, J. R. MeCarl, having first been duly sworn on oath, depose and 
say: 

That I have read the foregoing answer and know the contents 
thereof, and that the matters and tilings therein state, I verily believe 
to be true. 

J. R. McCARL. 

Sworn and subscribed to before me, this 16th day of October, 1924. 
[notarial seal.] S. B. TULLOSS, 

Notary Public - 

25 Exhibit “A.” 

Louis Titus, 

Westory Building, Washington, D. C. 

December 28, 1920. 

To the Honorable the Auditor for the State and other Departments, 
Washington, D. C. 

Sir: 

I submit herewith for consideration by your office claim on behalf 
of the Skinner and Eddy Corporation, of Seattle, Washington, 
against the United States, amounting to $24,247,119.31. The claim 
as submitted shows the United States to be entitled to credits totaling 
$6,230,142.60, leaving the net amount due the Skinner and Eddy 
Corporation $18,016,976.71. 

A statement is inclosed, showing the various items going to make 
up the total amount of the claim, and these items are all supported 
by vouchers, also filed herewith. 

The several contracts mentioned in the statement of the claim were 
all executed in duplicate, and a duplicate original should be on file 
with the United States Shipping Board Emergency Fleet Corporation, 
and is of course available for your consideration in the determination 
of this claim. 
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May I ask that this claim be given your early consideration. 
Respectfully, 

(Signed) ‘ LOUIS TITUS, 

Attorney for S.Jcinner and Eddu Corporation. 

JBC/mlc. 

26 Exhibit “B.” 


January 19, 1921. 

The Honorable the Auditor for State & Other Depts., 

Washington, I). C. * 

Sir: 

Your letter of January 17, 1921, with accompanying file relating 
to claim of Skinner & Eddy Corporation of Seattle, Washington, 
against the United States Shipping Board Emergency Fleet Corpora¬ 
tion for $18,016,976.71, is received. 

This claim will receive early consideration and the determination 
of the Board relating thereto will be promptly transmitted to you. 
Respectfully, 

Chairman. 

EMH-GW. 


Demurrer to Answer. 


Filed October 23, 1924. 

* * * * * * 


* 


Comes now the relator, by its attorneys, and demurs generally to 
the answer of the respondent tiled herein, and says that the said 
answer is bad in substance. 

J. BARRETT CARTER, 

GEO. V. TRIPLETT, Jr., 

Attorneys for Relator. 

27 JSote. 


Among the points to be argued in support of the foregoing de¬ 
murrer are the following: 

i 

1. Said answer is evasive and indefinite, and does not state any 
facts constituting a defence to the relator’s petition. 

2. The legal conclusions of the respondent stated in said answer 
are not correct or valid in law. 

3. Under the admissions of said answer it appears that the re¬ 
spondent is under the legal duty to take the action requested by 
relator, and which action respondent has refused. 

4. It appears by the admissions and allegations of said answer that 
respondent has and admits to have jurisdiction of the claim filed by 
relator, and nevertheless respondent has arbitrarily refusal to take 
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action thereon or to exercise the statutory powers vested in him to 
allow or reject said claim. 

J. BARRETT CARTER, 

GEO. V. TRIPLETT, Jr., 

Attorneys for Relator. 

Hon. John M. Lewis, 

Counsel for the Comptroller General of the United States: 
Hon. Pevton Gordon, 

United States Attorney: 

Please take notice that the foregoing demurrer will he for 
hearing on Friday, the 31st day of October, 1924. 

J. BARRETT CARTER, 

GEO. V. TRIPLETT, Jr., 

Attorneys for Relator. 

28 Sendee of a copy of the foregoing demurrer accepted this 

23rd dav of October, 1924. 

PEYTON GORDON, 

By VERNON E. WEST, 
Attorney for Respondent. 


Order Overriding Demurrer. 

Filed Januarv 7, 1925. 

* 7 

******* 

This cause came on to be heard at this term upon the demurrer of 
the relator. Skinner & Eddy Corporation, to the answer of the re¬ 
spondent, J. R. McCarl, Comptroller General of the United States, 
and the attorney for the said respondent having stated in open court 
that the answer of said respondent should be considered as definitely 
denying that the said respondent had jurisdiction to consider the 
claim presented to him as alleged in the petition of said relator, and 
thereupon, upon consideration thereof, it is, by the court, this bth 
dav of Januarv, 1925, 

Ordered and adjudged that the demurrer of the relator to the an¬ 
swer of the said respondent be, and the same hereby is, overruled, 
to which said ruling of the court the relator duly objects and excepts. 

It is further ordered that relator shall have ten davs from this date 

%/ 

to plead to or traverse said answer if it shall be so advised. 

WENDELL P. STAFFORD, 

Justice. 
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29 Plea and Traverse of Relator to Answer of Respondent 

Filed January 9, 1925. 

4 / 7 

******* 

Conies now the relator. Skinner & Eddy Corporation, and without 
waiving its demurrer to the answer of respondent filed herein, for 
a plea and traverse to said answer says: 

1. Relator, Skinner A Eddy Corporation, traverses and denies in 
manner and form as alleged each and every averment of fact in said 
answer, save in so far as said averments admit the allegations of 
relators petition or are hereinafter specifically pleaded to. 

2. For a plea to that part of paragraph three of said answer 
wherein it is alleged, 

“On June 15, 1921, the petitioner filed suit against the United 
States in the Court of Claims in substantially the same amount and 
covering the same items as were included in the claim against the 
United States, submitted to the Auditor for the State and Other 
Depart ments,” 

relator says, that said suit was voluntarily dismissed without prejudice 
on motion of relator on April 4, 1923, which said order of dismissal 
was subsequently set aside by the Court of Claims, but on mandamus 
from the Supreme Court of the United States (In re Skinner & Eddy 
Corporation, 265 U. S. 86) was restored on the 16th day of May, 
1924, and said suit was dismissed, so that said suit is not now pending 
and was not pending on the 4th day of September, 1924, and has 
never been decided on its merits. 

3. For a plea to that part of paragraph thirteen of said answer 
wherein it is alleged, 

“Further answering the respondent says that by virtue of the 
provisions of the Merchant Marine Act of June 5, 1920,” 

30 hereinbefore referred to, authority to settle, liquidate and 
adjust claims arising out of the exercise by and through the 

President of the powers and duties imposed upon the President by 
the act of June 15, 1917. and subsequent acts amendatory thereof, 
was vested in the United States Shipping Board and that the claims 
submitted bv the Relator to the Auditor for the State and Other 

4 / 

Departments as aforesaid and the claims submitted to this Respond¬ 
ent as set forth in Relator's petition were claims arising out of the 
exercise by and through the President of the powers and duties im¬ 
posed upon him by said act,” 

realtor says that the claims presented by relator to the Auditor for 
the State and Other Departments on December 28, 1920. and the 
claims presented by relator to respondent on September 4, 1924, did 
not arise out of the exercise by and through the President of the 
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powers and duties imposed upon the President by the Act of June 
15, 1917, and subsequent acts amendatory thereof, or any of such 
acts; that said claims are for moneys due and payable to the relator 
growing out of certain transactions between the relator and the T inted 
States Shipping Board Emergency Fleet Corporation, as will herein¬ 
after more fully appear. Attached hereto as Exhibits “E-l to “E-4,” 
inclusive, and Exhibits “E-G” to “E-10, v inclusive, are copies of 
certain contracts entered into lietween the relator and said Fleet 
Corporation for the construction by relator of certain steam cargo 
carrying vessels. Exhibit “E-.V’ is a written proposal dated May 11, 
1918, from the said Fleet Corporation to the relator, which was duly 
accepted bv the relator and therefore became a contract between the 
relator and said Fleet Corporation ; and said Exhibits “E-0”and*‘E-7” 
are copies of the contracts entered into in pursuance of said proposal 
of May 11, 1918. Exhibit “F” is a copy of the lease entered 

31 into in pursuance of said letter of May 11, 1918, to carry out 
the terms thereof relative to the lease and sale to relator of 

the real estate and property mentioned in said letter. Exhibits “0-1” 
to “G-8,” inclusive, are orders given by the said Fleet Corporation to 
the relator for repair work on ships under the control of the said 
Fleet Corporation. Exhibit “H” is a general order issued by the 
Fleet Corporation directing the District officers of said Fleet Corpora¬ 
tion to reimburse shipbuilders for the increased labor cost of paying 
off employees on the shipbuilders’ time. Exhibit “K-l” is a telegram 
from the said Fleet Corporation to relator, directing relator to sus¬ 
pend all work upon twenty-five of the vessels which relator had 
agreed to construct for the said Fleet Corporation under the contracts 
of June 1, 1918 (Exhibit “E-7”),and July 18, 1918 (Exhibit “E-9”) ; 
and Exhibit “K-2” is a letter from the Vice-President of the United 
States Shipping Board Emergency Fleet Corporation to the relator 
cancelling said contract of June 1, 1918, to the extent of thirteen of 
the vessels agreed to be constructed thereunder, and cancelling said 
contract of July 18, 1918, in its entirety. 

That all of said exhibits are hereby made a part hereof as if 
incorporated herein. 

That the claim presented by relator to the respondent on Sep¬ 
tember 4, 1924, as alleged in the original petition filed herein, is 
made up of the following items, all arising out of or by reason of 
the contracts and other exhibits hereinbefore referred to, namely: 

$997,500.00 of said claim is for payments due the relator (the 
contract price) for ships completed and delivered by the 

32 relator to the said Fleet Corporation under said contracts of 
May 27, 1918 (Exhibit “E-6”), and June 1, 1918 (Exhibit 

“E-7”), and the contracts amendatory and supplemental thereto 
(Exhibits “E-8” and “E-10*’) ; 

$1,795,000.00 of said claim is for bonuses or premiums due relator 
in accordance with the terms of said contracts for completing and 
delivering certain vessels before the delivery dates fixed in said con¬ 
tracts ; 

$436,916.47 of said claim is for overtime payments required to 
be made by relator under the express written instructions of the said 
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Fleet Corporation for work done in the performance of said contracts, 
on national holidays, Saturday afternoons and at night; 

$77,347.65 of said claim is for the additional expense involved in 
paying off employees on relator’s time as required by General Order 
Xo. 38 of said Fleet Corporation (Exhibit “H’’) ; 

$1,605,060.22 of said claim is for investment in the property 
agreed to be bought by relator from said Fleet Corporation under 
the contract-of May 11, 1918 (Exhibit “E-5’’), relator having entered 
into possession of said property under said contract and the lease 
entered into in pursuance thereof (Exhibit “F”), and having ex¬ 
pended thereon the said sum in betterments and improvements, was 
later, on March 22, 1920, and after said contracts had been cancelled 
(see Exhibit “K-2”), forcibly dispossessed by the said Fleet Corpora¬ 
tion, and prevented from carrying out the contract to purchase the 


same; 

$166,277.42 of said claim is for taxes and other carrying charges 
paid by relator on the property agreed to he purchased under said 
contract of May 11, 1918; 

$514,441.40 of said claim is for money paid to said Fleet 

33 Corporation by relator in accordance with the terms of said 
contract of May 11, 1918, and the lease entered into in pur¬ 
suance thereof, all of which was lost to relator after said contracts 
were cancelled and relator was dispossessed from said property and 
prevented from completing its contract of purchase; 

$2,079,352.35 of said claim is for loss on materials purchased by 
relator to he used on the vessels, the construction of which was pre¬ 
vented by the cancellation of said contracts by the letter of April 25, 
1919 (Exhibit “K-2”); 

$626,077.52 of said claim is for materials taken over by the 
United States Shipping Board Emergency Fleet Corporation. This 
material was a portion of the stock on hand to be used in the con¬ 
struction of the vessels, the construction of which was prevented by 
the cancellation of said contracts, and which was taken over by the 
said Meet Corporation after said contracts were cancelled, and for 
which it agreed to pay the relator the amount for which claim is 
made. 

$332,011.42 of said claim is for monevs advanced bv the relator 

T 7 t/ t 

to sub-contractors, which was lost to relator by reason of the cancel¬ 
lation of said contracts; 

$332,751.45 of said claim is for loss sustained by relator by rea¬ 
son of a strike covering the period January 21, 1919, to March 17, 
1919, a period of fifty-five days, which said strike was caused and 
its immediate settlement prevented by the acts of the said Fleet 
Corporation; 

$31,605.20 of said claim is for increased freight rates on 

34 materials to he used in the performance of said contracts, 
for which the relator was entitled to be reimbursed under 


the provisions of said contracts; 

$65,565.45 of said claim is for extra work on, and additional 
costs caused by changes in the design of, the vessels constructed by 
relator for said Fleet Corporation; 
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$68,894.54 of said claim is for repairs made on vessels under 
control of said Fleet Corporation in accordance with the written 
instructions of the said Fleet Corporation, said written instructions 
being Exhibits “G-l" to “G-8”, inclusive; 

$2,793,175.83 of said claim is for loss in plant, machinery, equip¬ 
ment, etc., occasioned the relator by the cancellation of said con¬ 
tracts; 

$6,000,000.00 of said claim is for the value of the cancelled con¬ 
tracts; and 

$14,431,810.50 of said claim is for damages for breach of said 
contract. 

The last two items being duplications in part, the allowance of 
the latter would eliminate the former. 

That the claim presented to the Auditor for the State and Other 
Departments on December 28, 1920. grew out of the same contracts 
and transactions and is practically for the same items as the claim 
presented to the Comptroller on September 4. 1924. 

SKINNER & EDDY CORPORATION, 
Rv.J. BARRETT CARTER. 

Attorney. 

•T. BARRETT CARTER. 

GEO V. TRIPPLETT. JR.. 

At to rn e ys for P cl ato r. 

LOUIS* TITUS, 

C., Of Counsel. 

35 District op Columbia, ss: 


J. Barrett Carter, being first duly sworn, on oath deposes and 
says: That he has read the foregoing traverse and plea to the an¬ 
swer of the respondent, which said traverse and plea is subscribed 
by the Skinner Eddy Corporation, by affiant as its attorney; that 
he has full authority to sign the same, and that the facts therein 
stated are within bis personal knowledge; that the reason this veri¬ 
fication is made bv him as attornev is that there is no officer or 

«■ *. 

agent of said corporation present within the jurisdiction of this 
court; that affiant verily believes the facts stated in said pleading to 
be true. 

J. BARRETT CARTER, 


Subscribed and sworn to before me. This 9th dav of Januarv. 
1925. 

[notarial seal.] NINA I. TIIOMAS, 

Notary Public , I). C. 
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36 


Relators' Exhibit E-l 

United States Shipping Board, 
Emergency Fleet Corporation, 
Washington. 


May 28, 1917. 


Skinner k Eddy Corporation, 

Smith Building, 

Seattle, Washington. 

Gentlemen : 

Our construction of Paragraph XI of the contract for six steel 
cargo-carrying steamers made with you this day is that the Contrac¬ 
tor must at all times pay at least the Navy Yard wages for same 
service. The contract establishes a minimum wage on the work; 
and gives the Owner the right to give the Contractor instructions 
which will prevent the Contractor, by the use of high wages, from 
robbing other yards. The owner has no desire under the contract 
to keep down the Contractor’s wages, but the Owner must retain 
full control over the labor situation and cannot and will not give 
any assurances that it will not press the labor clause, and this letter 
is merely to be taken as our construction of the labor clause. 

Very truly yours, 

GEO. W. GOETHALS, 

GIIS/MAW. General Manager. 

Accepted. 

SKINNER AND EDDY CORPORATION, 

By LOUIS TITUS, 

Alty.-in-fact. 


3* 


Contract (Lump-Sum Basis) for Completed Steamers— 

Pacific Coast 


Contract made this 2Sth day of Mav, 1917, between the Skinner 
k Eddy Corporation, a corporation organized under the laws of the 
State of Washington, party of the first part (herein called the Con¬ 
tractor), and the United States Shipping Board Emergency Fleet 
Corporation, a corporation organized under the laws of the District 
of Columbia, party of the second part (herein called the Owner). 

For valuable consideration, the receipt of which is hereby ac¬ 
knowledged by both parties, and in consideration of the mutual 
agreement of the parties, it is agreed as follows: 

I. The contractor hereby agrees to construct, at its own risk and 
expense, in accordance with drawings and specifications hereto at¬ 
tached, and made a part of this contract, under the Rules and Regu¬ 
lations of the British Lloyd's to class 100 A1 for ocean-going vessels 
(or, if the Owner shall by writing so require, of the American 
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Bureau of Shipping), six steel cargo-carrying steamers. Attached 
hereto marked Schedule “A” and likewise to he approved by Theo¬ 
dore E. Ferris, is a partial statement of the specifications. The Con¬ 
tractor agrees to deliver said steamers complete with propelling ma¬ 
chinery. auxiliaries, and equipment, according to the said drawings 
and specifications, to the Owner, afloat at the works of the Contractor 
at Seattle, Washington, as follows: 


The first two steamers to he delivered within five months from the 
date of arrival of the keel plates; and of the remaining number of 
steamers, the building of the second two steamers shall he com¬ 
menced immediately after the completion of the first two steamers 
and shall he delivered within five months after the laying of the 
keels; and the building of the remaining two steamers shall he com¬ 
menced immediately after the completion of the second two steamers 
and shall he delivered within five months after the laying of the 
keels. 

II. In consideration of the performance of this agreement by the 
Contractor, the Owner agrees to pay therefor a lump sum of 
38 One million four hundred thousand dollars ($1,400,000) for 
each of such completed steamers. Such purchase price shall 
be paid in the manner hereinafter stated. 

The Owner agrees to cause to he furnished at the Contractor’s 
works certain steel material, which shall he ordered bv the Contrac- 
tor, at special prices arranged by the owner (freight to Contractor's 
yard to he paid by the Contractor) in amounts and on dates substan¬ 
tially as shown in Schedule “H” hereto attached which is made a part 
hereof. Such steel shall he ordered bv the Contractor for the 
Owner’s account and payments therefor at the prices shown in Sched¬ 
ule “B” shall he made bv the Owner direct to the concerns furnish- 
ing such steel. All payments so made shall he deemed payments 
on account of the purchase price above stated. For the purpose of 
computing the amounts to be paid by the Owner direct to the Con¬ 
tractor the cost of such steel is figured approximately at $328,000 
for each steamer. The balance of the purchase price is to he paid 
direct to the Contractor as follows: (a) $300,000 within 30 days after 
signing this contract: (/>) twenty per cent of the contract price of 
each steamer when the keel thereof is laid; (c) twenty per cent of 
the contract price of each steamer when said steamer is completely 
framed; ( rf) twenty per cent of the contract price of each steamer 
when said steamer is plated; (e) ten per cent of the contract price of 
each steamer when said steamer is successfully launched; (/) five 
per cent of the contract price of each steamer when its machinery is 
installed; {g) five per cept of the contract price of each steamer 
when said steamer has passed successful trial; (/>) the balance of 
the contract price of each steamer within thirty days (30) after 
delivery to and acceptance thereof by the Owner. 

In computing the percentages thus to he paid of the purchase price 
of each steamer under sub-divisions (/>) to (g) inclusive, the pur¬ 
chase price shall he deemed to be the total purchase price minus the 
estimated cost of steel to he supplied by the Owner as above 
stated. 
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39 Provided that as to all the above installment payments, 
after said first payment described in (a) above no payment 

shall be deemed to be due at the time fixed unless the amount of said 
installment in addition to any theretofore paid and the proportion 
of the first payment is fairly represented in the progress of the work 
of construction on such steamer together with the value of materials 
assembled at the Contractor’s vard and such fact is certified to bv 

%/ %j 

Owner’s inspector. 

It is understood that the Contractor in agreeing to the purchase 
price hereunder have estimated that the labor on each of said 
steamers will cost the Contractor $325,000 which is an increase of 
25% over the recent cost of labor on a similar vessel, and that the 
engines, boilers (the boiler plates being figured at 6 V 2 ? per lb.) and 
all fittings and auxiliaries, including everything entering into the 
construction of said steamers in addition to the shapes and plates 
(other than boiler plates) will cost the Contractor, delivered at the 
Contractor’s plant, $460,000; so that the labor and all material other 
than shapes and plates are estimated to cost the Contractor in the 
aggregate $791,000. 

Should the contractor be able to make any saving on the aggre¬ 
gate of these two items so that the cost is less than $791,000 for each 
of said vessels then the Owner shall have the* benefit of said saving 
and the amount of said saving shall be deducted from the purchase 
price and allowance therefore shall be made in the last installment 
payment hereunder. 

It is further understood that the last four steamers to be con¬ 
structed hereunder shall be constructed on the same terms and for 
tho same price as the first two steamers provided, however, that if 
any material required to be furnished by the Contractor entering 
into the construction of any of said last four steamers is advanced in 
price or if the labor necessarv for the construction of any of said 
last four steamers costs more than the estimate cost of labor, as 
hereinbefore stated, then such additional cost in material and/or 
labor shall be added to the purchase price of said steamer. 

40 Before final acceptance by the Owner, the Owner may 
make, at Contractor’s expense, a dock trial of not exceeding 

six hours, or a sea trial at some point convenient to Contractor’s 
yard of not exceeding four hours, which shall be to the satisfac¬ 
tion of the Owner. 

No inspector's certificate given or payment made under the terms 
of this contract (except on final payment, shall be conclusive evi¬ 
dence of the performance of this contract, either in whole or in 
part, and no payment shall be construed to be an acceptance of de¬ 
fective work or improper materials. Every facility shall be afforded 
by the Contractor to the inspectors appointed by the Owner. It 
shall be the duty of such inspectors, either personally or by depu¬ 
ties, to inspect all materials and workmanship entering into the 
construction, and to accept such materials and/or workmanship as 
are in conformity with specifications, and promptly to reject all 
materials and all workmanship which do not comply with the speci¬ 
fications; such condemnation, if any, of materials to be made by 
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such inspectors before the same are worked or put into construction, 
if opportunity so to do is afforded by the Contractor. Said inspec¬ 
tors shall also have the right of rejection after material is worked 
or put into construction if facilities are not given for inspection 
prior thereto. 

III. The Owner shall have the right, but only by orders in writ¬ 
ing, to substitute turbine engines for reciprocating engines, except 
in the first two steamers to be delivered, which shall have recipro¬ 
cating engines, and to make such reasonable alterations, omissions, 
additions or substitutions not materially affecting the general de¬ 
sign of the steamer as the Owner may deem necessary. The Con¬ 
tractor agrees to accede to and carry the same into effect upon proper 
compensation or allowance being agreed therefor, as though such 

alterations, omissions, additions or substitutions were orig- 

41 inally provided for in this contract. If by reason thereof, 
the cost of the construction hereunder shall be increased, 

then the sum to be paid by the Owner to the Contractor as herein 
provided shall be increased to an amount which shall be agreed 
upon. If the construction shall be rendered less expensive by rea¬ 
son thereof, the sum to be paid shall be decreased by an amount 
which shall be agreed upon. In case the parties, arc unable to 
agree as to the effect of such alterations, omissions, additions and 
substitutions or the price thereof, the dispute shall be determined 
as provided by Article VII hereof. If the contractor be delayed 
or obstructed in the transaction or completion of the work pro¬ 
vided for bv this contract bv the delav. neglect or default of the 
Owner, or bv reason of alterations or additions by the Owner, or 
the commandeering by the United States Government of materials 
on the ground or materials purchased by the Contractor but not 
delivered, or by reason of strikes, lire, lightning, earthquake, flood, 
riot, insurrection or war, or by reason of suspension of deliveries 
of material or machinery for any of the causes above stated, or by 
reason of instructions given by the Owner under Article XI hereof, 
bevond the time herein fixed, the time of delivery shall be extended 

%J •» 

for a priod equivalent to the time lost by reason thereof. In the 
event that parties shall not agree as to such extension, such exten¬ 
sion shall be determined in accordance with Article VII hereof. 

IV. The Contractor agrees to insure and keep insured at its own 
expense for the benefit of the Owner in insurance companies satis¬ 
factory to the Owner, said steamers and all materials and supplies 
for and to be used in construction under this contract, against any 
and all damage by file and marine risks, lightning, settling of stag¬ 
ing. breakage of ways, and risks of launching during such construc¬ 
tion and until final completion and delivery; such insurance 

42 to be in the usual form and to cover the interest of the 
Owner for an amount not less than the amounts of the in¬ 


stallments of payment, which, from time to time, have been made; 
provided, that the amount of insurance required shall not exceed, 
at any time, the amount available in the insurance market. 

A'. It is agreed that if the Contractor shall materially fail to 
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carry out the provisions of this contract and shall continue in de¬ 
fault for a period of sixty days after notice thereof from the Owner, 
or its inspectors, or if the Contractor shall fail to make progress 
on the work satisfactory to the Owner, then the Owner shall have 
the power and right to enter into and take possession of said steam¬ 
ers and all materials and appliances in connection therewith, and 
in a reasonable and economical manner, for account of the Con¬ 
tractor, to complete the work called for in this contract at the yards 
of the Contractor or otherwise. After taking over the work in this 
manner, the Owner shall pay the Contractor on account of protit 
only a reasonable rent for the Contractor’s yard and facilities used 

Provided, however, that if the Contractor can show to the satisfac¬ 
tion of tlie general manager of the Owner reasonable industry and 
good faith in the prosecution of the work hereunder, and that the 
delavs have been caused bv circumstances over which he had no 

t t 

control, the Contractor shall be allowed such opportunity as tlie 
general manager of the Owner may deem reasonable to complete 
the work within the time prescribed by this contract. 

VI. It is agreed that as the payments, provided for herein, are 
made bv the Owner on account of materials ordered by or asserri- 

bled or set up in the yard of the Contractor or used in the 
43 construction hereunder, the same to the extent of the pay¬ 
ments made shall become the property of the Owner. This 
change of title, however, shall not be construed as a waiver by the 
Owner of its right to object if the terms of this contract have not 
been complied with, nor construed as acceptance of any work 
which fails to fulfill the requirements of this contract. 

VII. In case the parties fail to agree as to any matter connected 
with this contract, or any doubt or dispute arises as to the meaning 
or effect of this contract or of the drawings and specifications which 
are a part hereof, or as to the manner of doing the work provided 
hereunder, or as to materials used or the time to be allowed or the 


amounts to bo paid or allowed for alterations, omissions, additions, 
or substitutions, or as to any other particular, the matter shall be 
promptly referred to and determined by George W. Goethals, the 
general manager of the Owner, or his successor at the time in office, 
and his decision shall be final and binding upon the parties. 

In case after delivery of a completed steamer to the owner under 
this contract (but only in that event), the Contractor shall deem 
that it is aggrieved by any decision of the general manager, as to any 
disputed matter hereunder of any kind, and shall give notice to the 
Owner to that effect within thirty days after delivery or after final 
payment by the Owner, such matter shall be determined by a board 
which shall consist of three naval architects or engineers or experts 
to be appointed, one by the Owner, one by the Contractor, and one 
by the American Bureau of Shipping. Such board shall, within thirty 
days after submission of such matter to it, determine what, if any, 
further sum shall be due by the Owner to the Contractor hereunder 
on account of such delivered steamer, and its finding (made by a 
majority of the board) shall be conclusive on both parties. 
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44 VIII. It is agreed by both parties that time is of the es- 

sence of this eontraet. The Contraetor agrees to commence 
and carry through to completion the work under this contract with 
dispatch, and that it will not enter into any other contract or under¬ 
take anv other work or service at its yards which will interfere in 
any material manner with the completion of the word undertaken 
hereunder. 

IX. The contractor agrees to deliver the steamers to the Owner 


free from any lien or incumbrance. In the event of the filing of any 
lien or incumbrance against said steamers before final payment on 
account, of any person, firm, or corporation furnishing labor or ma¬ 
terials for said construction under this contract the owner mav satisfv 

*, t 

the same out of any amount not paid to the Contractor hereunder, or 
the Owner may. at its option, withhold the amount thereof from any 
installment payment thereafter becoming due hereunder. 

X. The Contractor agrees to protect the Owner from all claims 
arising from accidents or casualties to employees or workmen on or 
about the work covered bv this contract, and indemnify the owner 

%j 7 %i 

against the same. The contractor shall be responsible for all claims, 
if any. made against the owner for any infringements of patents or 
patent rights and for the use of any patented articles and shall de¬ 
fend and. save harmless and indemnify the owner against all such 
claims, and from all costs, expenses, and damages which it may he 
obliged to pay by reason of any such infringement of patents or 
patent rights, or of the use of any patented articles, provided. 
45 that the Owner will, in all instances, notify the Contractor of 
any claims made against it by reason of any such infringe¬ 
ment or use of patented articles, at the time when such claim is 
made, and will promptly notify the Contractor of any suit or suits 
brought against it therefor and give the Contractor an opportunity to 
defend same, and provided that no payment shall be made by the 
owner unless with the consent of the Contractor or pursuant to a 
decree by a proper court in such litigation and provided that the con¬ 
tractor shall not be liable in the event the Owner specifically orders 
the use of the patent or patented article, whether or not the existence 
of the patent be known to the parties hereto. 

XI. Cntil and unless otherwise instructed by the Owner, the Con- 
tractor shall pay for all labor under this contract a scale of wages 
equal to the scale of wages paid for the same service in the United 
States naval shipyard nearest to the Contractor’s yard, and the Con¬ 
tractor shall from time to time change such scale as the scale may be 
changed by such naval shipyard. No strikes on the part of labor 
employed by the Contractor under this contract and no lockouts 
against labor by the Contractor under this contract will be permitted. 
All disputes involving the relation of the Contractor to labor em¬ 
ployed under this contract must be submitted for decision in writing 
to the conciliation service of the United States Department of Labor. 
Such submission in writing shall be by a committee of three selected 
for the Contractors yard in such manner as the Owner may direct. 

The Contractor will comply with all instructions as to wages or 
conditions of employment of labor on this contract given to it in 
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writing by the Owner. If by reason of any such instruction, or in¬ 
crease of naval shipyard scale after this contract is executed, the cost 
of any steamer hereunder shall be increased, then the sums to 
46 be paid by the Owner to the Contractor as herein provided for 
such steamer shall be increased by such amount. Such 
amount shall be agreed upon by the parties, and, if not agreed upon, 
shall be determined as provided in Article VII hereof. 

XII. This contract may not be assigned by the Contractor without 
the consent of the Owner in writing, provided, however, that nothing 
in this contract shall be construed as prohibiting the assignment of 
payments due, or to become due, to the Contractor, for the purpose of 
obtaining credit for furthering the construction hereby undertaken, 
but the Owner may by writing make such prohibition. 

XIII. Payments hereunder shall be made by the Owner by check 
addressed to the Contractor by mail at Smith Building, Seattle, 
Washington. 

In witness whereof the parties hereto have caused this contract to 
be signed by their respective officers and their corporate seals to be 
hereunto affixed, dulv attested, on the day above stated. 

[seal.] UNITED STATES SHIPPING BOARD 

EMERGENCY FLEET CORPORA¬ 
TION, 

By WM. DENMAN, 

President. 

SKINNER & EDDY CORPORATION, 

By LOUIS TITUS, 

Atty. in Fact. 

Att6^t* 

[seal.] GERARD C. HENDERSON, 

Secretary. 

Attest: 


47 Schedule “A.” 

Partial Statement of Specifications. 

This Schedule must be approved by Theodore E. Ferris. 

The steamers shall be of the Robert Dollar type which shall be 
duplicates of the Hanna Neilsen, a vessel heretofore constructed by 
the Contractor except as hereinafter or in the drawings and specifica¬ 
tions specifically stated. 

(1) Dead weight capacity 8,800 tons. 

(2) Length over all 423' 9". 

(3) Length between perpendiculars, Lloyd’s length 410' 5 1 //'. 

(4) Beam, moulded 54' 0". 

(5) Depth, moulded 29' 9". 

(6) Draft loaded 24' 2". 

(7) Deadweight capacity at 24' 2" draft, about 8,800 tons. 

(8) Cubic capacity, grain, about 490,000 cubic feet. 
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(9) Calculated gross tonnage, about (American measurements) 
5,730 tons. 

(10) Calculated net tonnage, about (American measurements) 
3,880 tons. 

(11) Fresh water tanks capacity 200 tons. 

(12) Coal bunker capacity (permanent) 420 tons. 

(13) Coal bunker coal or cargo including permanent coal bunker 
capacity 1,230 tons. 

(14) Speed on trial 11*4 knots. 

(15) Shaft horsepower 2,500. 

(16) Steaming radius 10,000 miles. 

Note.— All tons are taken at two thousand two hundred and 
folly pounds per ton. 

(17) Steamers shall have reciprocating engines, forced draft and 
steam shall be supplied by three Scotch boilers 14' 9" diameter by 
IF 2" long, fitted with superheat, and arranged for coal. Working 
pressure 190 lbs. per sq. in. 

(18) Single screw, steel, cargo, ‘tween deck steamship ready for 
service, including full equipment for going to sea as per specifica¬ 
tions. Every care shall be taken to produce and use good materials 
and reliable workmanship throughout. 


Approved: 

THEO. E. FERRIS. 

June 2/17. 

(Schedule “R”) 

Prices of Steel, Pittsburgh Deliveries. 


Plates 414 1 per lb. 

Shapes, flats and rods (for rivets) 3per lb. 
Marine plates for boilers 6VL>^ per lb. 

48 Relators* Exhibit E-2. 


Supple mental Agreement, Contract Xo. S. 10, Skinner A* Eddy 

Corp'n. 

This supplemental agreement, made this 16th day of February, 
1918, by and between the Skinner & Eddy Corporation, a corpora¬ 
tion organized under the laws of the state of Washington, party of the 
first part (herein called the Contractor), and the United States Ship¬ 
ping Hoard Emergency Fleet Corporation, a corporation organized 
under the laws of the District of Columbia, representing the United 
States of America, party of the second part (herein called the 
Owner), witnesseth that 

Whereas, on May 28, 1917, the parties hereto entered into a 
certain contract for the construction by the Contractor of six (6) 
steel cargo-carrying steamers complete, copy of which contract is 
hereto attached, to be hereinafter mentioned as the original contract; 

and 
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Whereas, the Contractor has represented to the Owner and the 
Owner believes that the practice and detail incident to the plan 
of cost accounting necessitated by the terms of the original contract 
are delaying the construction of said vessels for the Owner, and the 
parties therefore desire that the terms and conditions of said original 
contract applying to the consideration to be paid by the Owner to 
the Contractor for the construction and delivery of said steamers be 
changed; and 

Whereas, under the original contract certain quantities of steel 
have been furnished by the Owner to the Contractor for the con¬ 
struction of said steamers; the construction of four of said steamers 
is under way and certain part payments of the consideration under 
the terms of the original contract have already been made to the Con¬ 
tractor; and 

Whereas, since the execution of the original contract there 
49 have been issued from time to time by the Chief of Naval 
Operations of the Navy Department instructions for the 
fitting out of vessels for armed guard, which said instructions are 
fully set forth in the circular letter from the Chief of Naval Opera¬ 
tions to various commandants and bureaus, dated December 27, 1917, 
copy of which said letter is hereto attached and made a part hereof, 
said requirements in said letter (in order to correspond with refer¬ 
ence made to them in another contract between the parties hereto) 
being hereinafter referred to as “military requirements,” and in¬ 
cluding bulkheads, gun foundations, magazines, lookouts; addi¬ 
tional lifeboats, life rafts and equipment therefor; changes in masts 
and rigging, as now designed, combination oil and/or coal burning 
equipment, watertight frames, watertight doors, and other changes, 
accommodations, installations, equipment and structures of various 
kinds and descriptions; and, 

Whereas, part of said military requirements have, in accordance 
with instructions issued from time to time bv the Owner, been 
heretofore installed in certain of the said steamers now under con¬ 
struction ; and the Owner desires all of said requirements to be in¬ 
corporated in said six steamers in so far as such incorporation can 
be affected without materially delaying their completion; and 

Whereas, the Contractor is ready and willing, in consideration of 
changes now to be made in the amount of the consideration for 
said six steamers, and the form and manner of its payment, as pro¬ 
vided in the original contract, to enter into the undertakings here¬ 
inafter specified. 

Now, therefore, in consideration of the premises, and of the mutual 
undertakings of the parties hereto, it is agreed as follows: 

I. 


1. The Contractor will furnish all labor and materials necessary 
for the construction of, and will fully construct and install, each 
and all of such military requirements, or parts thereof, in 
50 each and all of said six steamers, subject to the following ex¬ 
ceptions and conditions, namely: 
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On account of the stage of construction of the first three said 
steamers reached on this date, those of such military requirements 
only will he constructed and/or installed by the Contractor as may 
be specially required from time to time by the District Oflicer. As 
to the last, three steamers under said original contract, all such mili¬ 
tary requirements will be constructed and/or installed excepting such 
only as the District Officer shall expressly in writing direct the Con¬ 
tractor not to construct and/or install. No labor or materials fur¬ 
nished in connection with such military requirements heretofore 
made under orders of the Owner, or which maye hereafter he fur¬ 
nished by the Contractor, whether with or without such direction 
from the Owner, to comply with said military requirements or any 
of them, shall constitute extra work, alterations, additions or substi¬ 
tutions under Article III, Article VII or any other part of the orig¬ 
inal contract or of the within supplemental agreement, so as to he 
made, nor shall they in anv other manner be made, the basis for 
compensation in addition to the lump snip consideration agreed to 
herein. Where the terms of said letter of said Chief of Naval Opera¬ 
tions are not deemed by the Owner to be a sufficient guide to the Con¬ 
tractor, the Owner will furnish to the Contractor plans and specifi¬ 
cations covering such military requirements; otherwise the Con¬ 
tractor will construct and/or install such requirements without such 
plans and/or specifications of the Owner. 

*2, Any orders heretofore issued by the Owner for alterations, omis¬ 
sions, additions or substitutions and which may have increased, or 
which mav increase, the cost of construction of said steamers or anv 

V ' • 

of them, will not constitute a basis for additional compensation be¬ 
yond the new consideration to be stated in Article II hereof. 

* 

3. The Contractor agrees to deliver said vessels complete with 
propelling machinery, auxiliaries and equipment with such 
51 military requirements as have already been furnished and/or 
installed, and as shall be called for under the provisions of 
this contract, to the Owner, afloat at the works of the Contractor at 
Seattle, as follows: 

Hull 83—January 10th, 1918. 

Hull 84—February 4th, 1918. 

Hull 85—June 10th, 1918. 

Hull 86—July 4th, 1918. 

Hull 87—November 10th, 1918. 

Hull 88—December 4th, 1918. 

II. 

1. In consideration of the construction by the Contractor of said 
six steamers under the original contract, as amended by the within 
supplemental agreement, the Owner will pay the lump sum con¬ 
sideration of One Million Four Hundred and Seventy-five Thousand 
Dollars ($1,475,000) for each of the said six steamers. 

2. Payments heretofore made by the owner under the original 
contract will be credited upon said revised consideration, subject to 
credits on account of steel furnished or to be furnished under Article 
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II of the original contract, and on account of such part payments as 
have already been made under the original contract, the purchase 
price is to be paid upon the basis of the following plan (interest being 
excluded in the accounting adjustments incident to the adoption of 
the plan of payments now provided): 

(а) Ten per cent (10%) of the contract price of all of said steam¬ 
ers upon signing the original contract; 

(б) Ten per cent (10%) of the contract price of each vessel when 
the keel thereof is laid; 

(c) Five per cent (5%) of the contract price of each vessel when 
fifty per cent (50%) of the floors are in place; 

52 ( d ) Five per cent (5%) of the contract price of each ves¬ 
sel when fifty per cent (50%) of the tank top is in place; 

(e) Five per cent (5%) of the contract price of each vessel when 
one-half of the frames thereof are in place; 

(/) Five per cent (5%) of the contract price of each vessel when 
all the frames thereof are in place and stem and stern posts are up; 

(g) Ten per cent (10%) of the contract price of each vessel when 
one-half of the plating is bolted in-place; 

( h ) Ten per cent (10%) of the contract price of each vessel when 
bulkheads and decks are in place; 

(i) Ten per cent (10%) of the contract price of each vessel when 
said vessel is fully plated, and the decks and the outside of the vessel 
are entirely caulked; 

(j) Ten per cent (10% ) of the contract price of each vessel when 
said vessel is successfully launched; 

(k) Ten per cent (10% ) of the contract price of each vessel when 
steel houses are completed and machinery, boilers, auxiliaries and 
equipment are installed; 

(0 The balance of the contract price of each vessel after com¬ 
pletion and steam trial and on delivery to and acceptance bv the 
Owner of such completed vessel. 

It is further understood and agreed that if the cost of freight on 
materials necessary for the construction of these vessels is advanced 
over the present freight rate, that such additional cost of freight shall 
be added to the purchase price. 

3. Before final acceptance of each vessel by the Owner, the Con¬ 
tractor shall make, at the Contractor's expense a dock trial covering 
test of main propelling machinery, boilers, auxiliaries and will run 
a trial trip or trips over a measured mile on Puget Sound, and 

53 the vessel without cargo but with fuel, ballast, or water tanks 
filled as may be required to sufficiently submerge the pro¬ 
peller, will make a speed of eleven and one-half (11 %) miles over 
this measured course. 

Inspector's Certificate. —4. No inspector’s certificate given or pay¬ 
ment made under thte terms of this contract (except the final pay¬ 
ment) shall be conclusive evidence of the performance of this con¬ 
tract, either in whole or in part, and no payment shall be construed 
to be an acceptance of defective work or improper materials. Every 
facility shall be afforded by the Contractor to the Inspectors ap- 

3—4315a 
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pointed by the Owner. It shall he the light and duty of such in¬ 
spectors, either personally or by deputies, to inspect all materials 
and workmanship entering into the construction and to accept such 
materials and/or workmanship as are in conformity with specifica¬ 
tions and promptly to reject all materials and or workmanship 
which do not comply with the specifications; such condemnation, 
if any, of materials to he made hv such inspectors whenever defects 
are discovered prior to the final acceptance of the vessel by the 
Owner. Notice of rejection shall be in writing, signed by a desig¬ 
nated representative of the Owner. 

5. It is agreed that the wages paid by the Contractor shall not 
exceed those paid by the shipyards in the Seattle District for simi¬ 
lar work. The Owner agrees that in the event that the wage- 
schedule in the Seattle District should be increased bv its written 
direction over the scale fixed by the Federal Adjustment Wage 
Board on November 3, 1917, together with the ten percent bonus 
thereon effective as of December 13, 1017, and becoming permanent 
on February 1. 1918, that such increase will be borne bv the Owner, 
otherwise it will be borne bv the Contractor. 

The Contractor agrees that it will comply at all times with all 
instructions as to wages, hours, or other conditions of labor issued 
by the Owner and applying to yards in the Seattle District. 

If Sundav, holiday or overtime work be resorted to, it shall 
%/ / * 

54 be without additional cost to the Owner, unless specifically 
ordered by the Owner. 

Inspectors and Auditors. —0. The Owner’s inspectors or other 
duly authorized representatives shall have full and free access to 
the works of the contractor and to all work and material in con¬ 
nection with the construction of the vessels hereunder. 


There are now deemed to be stricken from the original contract 
the following provisions thereof: 

1. From Article 1. The paragraph beginning with the words: 
“The first two steamers’’ and concluding with the words: “of the 
keels.’* 

2. From Article II. The passage beginning in the second para¬ 
graph with the words; “The balance of the purchase price” and 
concluding with the words: “inspection prior thereto,” at the end of 
said article. 

3. All of Articles III, IV, V, VI, VII, VIII, IX, X, XI, XII, 
and XIII of the original contract. 


Alterations. —1. The Owner shall have the right, but only by 
order in writing, to make such reasonable alterations, omissions, ad¬ 
ditions, or substitutions not materially affecting the general design 
of the vessel as the Owner may deem necessary. The Contractor 
agrees to accede to and carry the same into effect upon proper com- 
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pensation or allowance being agreed therefor, as though such altera¬ 
tions, omissions, additions, or substitutions were originally provided 
for in this contract. If by reason of any such order issued after this 
date, the cost of the construction hereunder shall be increased, then 
the sum to be paid by the Owner to the Contractor as herein 

55 provided shall be increased to an amount which shall be 
agreed upon. If the construction shall be rendered less ex¬ 
pensive by reason thereof, the sum to be paid be decreased by an 
amount which shall be agreed upon. In case the parties are unable 
to agree as to the effect of such alterations, omissions, additions and 
substitutions of the price thereof, the dispute shall be determined as 
provided by Article VII hereof. 

Delay. —2. If the Contractor be delayed or obstructed in the 
transaction or completion of the work provided for by this contract 
by the delay, neglect or default of the Owner, or by reason of altera¬ 
tions or additions by the Owner, or the commandeering by the 
United States Government of materials on the ground or materials 
purchased by the Contractor but not delivered, or by reason of 
strikes, fires, lightning, earthquake, flood, riot, insurrection, *or 
war, or by reason of suspension of deliveries of material or machin¬ 
ery for any of the causes above stated, or by delay or failure of Con¬ 
tractor to receive material or machinery for any cause beyond the 
contractor’s reasonable control (it being understood, however, that 
in all sub-contracts due care will be exercised in the selection of 
competent and reliable sub-contractors, and all proper precaution 
taken to insure, so far as practicable, the faithful performance of 
any sub-contract as may be made) or by reason of instructions 
given by the Owner under Article XI hereof, beyond the time 
herein fixed, the time of delivery shall be extended for a period 
equivalent to the time lost by reason thereof. Provided, that no re¬ 
quest for extension of the contract time shall be considered unless the 
Contractor within twenty (20) days from the occurrence of an 
alleged cause of delay, shall notify the General Manager of the 
Owner, in writing, of the facts and circumstances in each case and 
of the extent to which the Contractor claims that the completion of 
the vessel is thereby delayed; and provided further that the Owner 
may, without prejudice to the rights of the Contractor, re- 

56 serve his decision upon any and all claims for extension 
until the completion of the vessel, the work in the meantime 

not to be discontinued or delaved on account thereof. In the event 
that parties shall not agree as to such extension, such extension 
shall be determined in accordance with Article VII hereof. 

Insurance. —3. The Contractor agrees to insure and keep insured 
at its own expense for the benefit of the Owner in insurance com¬ 
panies satisfactory to the Owner, or otherwise, said vessels and all 
materials and supplies for and to be used in construction under this 
contract against any and all damage by fire and marine risks, light¬ 
ning, settling and staging, breakage of ways, and risks of launching 
during such construction and until final completion and delivery 
to and acceptance by the Owner; such insurance to be in the usual 
form and to be payable to the Owner and the Contractor as their 
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interests may appear, and for an amount not less than the amounts 
of the instalments of payment, which, from time to time have been 
made; Provided, that the amount of insurance required shall 
not exceed, at any time, the amount available in the insurance 
market, and that before placing the same the Owner has the option 
of waiving any insurance and reducing the contract price by an 
amount corresponding to the cost of said insurance. 

V. 


Forfeiture .—The progress of the work must at all times be satis¬ 
factory to the Owner. Upon any failure or omission of the Con¬ 
tractor to make such satisfactory progress (unless caused by cir¬ 
cumstances bevond its control), the Owner mav declare this contract 
forfeited. In that event the Owner mav immediately enter the 
shipyard and take possession of it and its facilities and of the vessels 
and materials and equipment. The owner shall thereupon cause 
to be taken and tiled with the United States Shipping Board 
57 a full and complete statement and inventory of all work 
done or begun on or about the vessels and of all materials 
on hand applicable thereto, the Owner may proceed with the com¬ 
pletion of the vessels in accordance with this contract either at the 
shipyard with its equipment, and facilities, or elsewhere, by con¬ 
tract or otherwise, and in its discretion use for this purpose all suita¬ 
ble materials on hand and included in the inventorv. 

Provided, however, That if the Contractor can show to the satis¬ 
faction of the General Manager of the Owner reasonable industry 
and good faith in the prosecution of the work hereunder and that 
the delays have been caused bv circumstances over which it had no 
control, the Contractor shall be allowed such opportunity as the 
General Manager of the Owner may deem reasonable to complete 
the work. 


VI. 

Title .—It is agreed that title to all vessels, either completed or 
under construction, in so far as they shall have been inspected and 
approved by the Owner, shall he in the United States of America, 
and that the title for all material for the furtherance of work under 
this contract, however and bv whomsoever contracted for or as- 
sembled or set up in the shipyard or used in the construction of 
the work under this contract, shall he in the Owner at all times. 
Nothing contained herein, however, shall be construed as a waiver 
by the Owner of its right to direct the replacement of unsatisfactory 
workmanship and or materials. 

VII. 

Disputes .—In case the parties fail to agree as to any matter con¬ 
nected with this contract, or any doubt or dispute arises as to the 
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meaning or effect of this contract or of the drawings and specifica¬ 
tions which are a part hereof, or as to the manner of doing 
58 the work provided for hereunder, or as jto materials used or 
the time to be allowed or the amounts to be paid or allowed 
for alterations, omissions, addition, or substitutions or as to any 
other particular, the matter shall be promptly referred to and de¬ 
termined hv the General Manager of the Owner, or his successor 
at the time in office, and his decision shall be final and binding 
upon the parties. 

In case after delivery of a completed vessel to the Owner under 
this contract (but only in that event), the Contractor shall deem that 
it is aggrieved by any decision of tlie General Manager, as to any 
disputed matter hereunder of any kind, and shall give notice in 
writing to the Owner to that effect within sixty days after delivery or 
after final payment by the Owner, such matter shall be determined 
by a board which shall consist of three naval architects or engineers, 
or experts to be appointed, one by the Owner, one by the Contractor, 
and the third arbitrator shall he selected by the two arbitrators first 
chosen, and if they cannot agree on such third arbitrator, then the 
latter shall be named by the Classification Society under which the 
vessels are being constructed. Such board shall, within thirty days 
after submission of such matter to it. make its determination and its 
findings (made by a majority of the board) shall be conclusive and 
binding on both parties. 

VIII. 


Time of Essence .—It is agreed by both parties th&t time is of the 
essence of this contract. The Contractor will commence and carry 
through to completion the work under this contract with all possible 
dispatch, will give precedence in its plant or plants to the work here¬ 
under, subject only to the prior rights, if any, of a department of the 
United States of America, and will not enter into anv other contract 
or undertake any work or service at its works which will 
59 interfere in any material manner with the completion of the 
work undertaken hereunder. 

Bemvs and Liquidated Damages .—Should the Contractor succeed 
in delivering any of said vessels to the Owner complete before the 
dates above provided, the Owner agrees to pay, as premium for 
advanced delivery for each completed vessel so delivered, the sum of 
Three Hundred Dollars ($300.00) per day for each and every day 
gained bv such advanced delivery. Should the Contractor fail to de- 
liver any of said vessels on the dates herein fixed, the Contractor agrees 
to pay the Owner, as liquidated damages on each such vessel Three 
Hundred Dollars ($300.00) for each and every day of delay in de¬ 
livery of such vessel; but it is hereby agreed that the total premium 
or liquidated damages so to be paid shall in no case exceed the sum of 
Twenty-five Thousand Dollars ($25,000) for any such vessel. Pre¬ 
miums or liquidated damages shall be added to or subtracted from 
the final payment hereunder, 
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IX, 


Liens and Taxes .—The Contractor agrees to deliver the vessel to 
the Owner free and clear of anv lien or encumbrance. The Con- 
tractor further agrees upon the delivery of each vessel to deliver to 
the Owner all papers and documents necessary and/or convenient to 
confer upon the Owner a full and unencumbered title to such vessels 
including classification certificates as herein provided together with 
a full release by the Contractor to the Owner waiving all further 
claims or demands of any nature, except any claim or demand in 
regard, and to the extent, to which the provisions of Article VII have 
been and/or are invoked. When a payment is to be made hereunder, 
the Owner may require evidence satisfactory to it to be furnished 
showing what obligations for labor and materials, supplies, or equip¬ 
ment used or to be used in the construction of the vessels hereunder, 
are unpaid, and the Owner may at its option, out of any 
(50 amount not paid to the Contractor hereunder withhold such 
amount as may be necessary to satisfy such obligations, or 
with the consent of the Contractor satisfy the same. In the event of 
the filing or attaching of any lien or encumbrance (whether valid or 
invalid) against the vessel before the final payment, the Owner may 
at its option out of any amounts not paid to the Contractor hereunder 
withhold such amount as may be necessarv to satisfy such lien or 

encumbrance, or inav satisfy or remove the same. The Owner will 

%/ %. 

not exercise its option or satisfy or remove any lien or encumbrance 
if the Contractor desires to contest it, provided that the Contractor 
will immediately take such steps as in the judgment of the Owner 
will prevent such lien or encumbrance from delaying the construc¬ 
tion or delivery of the vessels hereunder, and will indemnify and save 

4> 7 %/ 

the Owner harmless from any costs, charges, or damages incurred 
bv reason of the contesting of such lien. It is hereby further stipu¬ 
lated and agreed by the Contractor for itself and on its own account 
and for and on account of all persons, firms, associations and corpora¬ 
tions furnishing labor and materials for said vessels that this contract 
is upon the express condition that no lien or rights in rem, of any 
kind, shall lie or attach upon or against any of the said vessels or their 
machinery, fittings, or equipment, or the materials therefor or any 
part thereof, or of either for or on account of any work done upon 
or about said vessels, machinery, fittings, equipment or materials, or 
of any materials furnished therefor or in connection therewith, nor 
for or on account of any other cause or thing or of any claim or de¬ 
mand of any kind, except the claims of the Owner. 

The Contractor agrees to pay all taxes, if any, which may be as¬ 
sessed or asscsable against the materials on hand and the vessels under 
construction up to the time said vessels shall be accepted by the 
Owner. The Contractor further agrees to pay all income taxes, 
61 excess profit taxes, and all other municipal, state or federal 
taxes which may be assessed or assessable on account of this 
contract. 
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x. 

Claims and Patents .—The Contractor agrees to protect the Owner 
from all claims arising from accident or casualties to employees, 
workmen, or other persons, in, on or about the work covered by 
this contract, and to indemnify the Owner against the same. 

The Contractor shall he responsible for all claims, if any, made 
against the Owner for all infringements of patents or patent rights 
and for the use of all patented articles, and shall defend and save 
harmless and i-demnify the Owner against all such claims, and from 
all costs, expenses, and damages which it may be obliged to pay by 
reason of any such infringement of patents or patent rights, or of 
the use of patented articles, provided that the Owner will, in all in¬ 
stances, notify the Contractor of any claims made against it by 
reason of any such infringement or use of patented articles at the 
time when such claim is made, and will promptly notify the Con¬ 
tractor of any suit or suits brought against it therefor and give the 
Contractor an opportunity to defend the same, and provided that no 
pavment shall l>e made bv the Owner unless with the consent of the 
Contractor or pursuant to a decree by a proper court in such litiga¬ 
tion. Where the Owner specifically orders the use of the patent or 
patented article, whether or not the existence of the patent is known 
to the parties hereto, the Owner will hold the Contractor harmless 
from any expense, loss, or damage arising from a claim of the in¬ 
fringement or use of such patent or patented article, provided that the 
Contractor notifies the Owner as soon as such a claim is made, and 
obevs the instructions of the Owner in connection therewith. 

62 XI. 

Labor .—This contract is executed and delivered upon the under¬ 
standing that, if desired by the United States Shipping Board Emer¬ 
gency Fleet Corporation, a provision, satisfactory in form and terms 
to the United States Shipping Board Emergency f leet Corporation, 
restricting the hours of labor of laborers and mechanics employed 
1 y the Contractor or by sub-contractors and/or providing for the pay¬ 
ment of extra compensation for over-time work, will be inserted in 
the contract, with the same force and effect as if inserted in the con¬ 
tract before the execution and delivery thereof. If by reason of any 
such instruction the <*ost of any vessel hereunder shall be increased, 
then the sum to he paid by the Owner to the Contractor as herein pro¬ 
vided shall he agreed upon by the parties, and if not agreed upon, 
shall be determined as provided in Article VII hereof. 

XII. 

Not Assignable .—This contract may not be assigned by the Con¬ 
tractor without the consent of the Owner in writing, provided, how¬ 
ever, that nothing in this contract shall he construed as prohibiting 
the assignment of payments due, or to become due, to the Con¬ 
tractor, for the purpose of obtaining credit for furthering the con- 
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struetion hereby undertaken, but the Owner may by writing make 
such prohibition. 

In order to effectuate the provisions of Article Y hereof, the Con¬ 
tractor agrees that every contract made by it for the furnishing to it 
of parts, materials, supplies, machinery, and equipment, or the use 
thereof for the purpose of constructing the vessels agreed to he con¬ 
structed hereunder, will in its terms he made assignable to the Owner. 

XIII. 

Members of Congress Xot to Benefit. —No member of or Delegate 
to Congress, nor Resident Commissioner, is or shall be ad- 
63 mitted to any share or part of this contract, or to any benefit 
that may arise therefrom, hut this Article shall not apply to 
any contract within the operation or exception of Section lit) of 
the Act of Congress approved March 4, 1009 (35 Stats. 1100). 

XIV. 


Insolvency of Contractor. —Should the Contractor become insol¬ 
vent, make an assignment or commit any act of bankruptcy, the 
Owner may and is hereby empowered forthwith to enter, take posses¬ 
sion of and complete the work without giving any notice thereof to 
the Contractor. 

XV. 


Laborers A Material Men's Bonds. —The Contractor agrees to pro¬ 
cure and keep in force at its own expense, in some company or com¬ 
panies approved by the Owner, all such bond or bonds for the pro¬ 
tection of claims and/or liens of laborers, and/or material men, as 
may be required by the laws of the United States. 


XVI. 


Permits. —The Contractor agrees to comply with all laws rules, 
regulations and requirements of the Departments of the United States 
affecting the construction of work, plants, and vessels, in or on 
navigable waters and the shores thereof, and all other waters subject 
to the control of the United States, and to procure at its own expense 
all permits from the United States, State, and local authorities which 
may be necessary to begin and carry on the work hereunder, and at 
all times to comply with all United States, State and local laws in any 
way affecting the work carried on under this contract. 


64 


XVII. 


Cancellation. —The progress of the work shall be at all times 
satisfactory to the Owner. Should the progress of the work not he 
satisfactory to the Owner then the Owner may, upon thirty (30) 
days' written notice to the Contractor, cancel this contract as to 
further performance thereof. Thereupon the Contractor shall com¬ 
plete only such vessels, or pails of vessels, as the Owner shall direct 
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in writing. The cancellation shall not affect the terms of the con¬ 
tract as to the vessels completed or directed to be completed. 

The Contractor shall be reimbursed for losses sustained by such 
cancellation in' computing such losses, there shall be included for 
each vessel under construction a proportionate part of the estimated 
profit on a completed vessel. Such proportionate part shall not 
exceed the percentage which the cost of the vessel under construction 
bears to the cost of a completed vessel. In computing profit or cost 
the average actual experience of the Contractor on vessels constructed 
for the Owner shall he taken as the basis of the computation. 

In computing such losses the following shall not be included: 

(a.) profits on vessels not under construction; 

(h) profits that the Contractor might have earned in other trans¬ 
actions. 

If the parties cannot agree upon the amount of the loss, it shall 
be determined on the above basis and by arbitrators, one to be chosen 
by each party and the third by the two so chosen, and the decision 
of a majority of the arbitrators shall be conclusive and binding upon 
the parties hereto. 

XVIII. 


Check *.—Pavments hereunder shall be made bv the Owner bv 
• « #' 

check addressed to the Contractor by mail at Seattle. 

bo In witness whereof the parties hereto have caused this 

supplemental agreement to be signed by their respective offi¬ 
cers and their corporate seals to be hereunto affixed, duly attested, on 
the dav first above written. 


[seal. J 


Attest: 


SKINNER & EDDY CORPORATION. 
By LOUIS TITUS, 

Atty. in Fact. 


Secretary. 

[seal.] UNITED STATES SHIPPING BOARD 

EMERGENCY FLEET CORPORA¬ 
TION, 

By CHARLES PIETZ, 

Vice-President. 

Attest: 

LESTER SISLER, 

Secretary. 

Contersigned: 


Approved as to form—date 2/15/18. 
I. B. W., 

Legal Division. 
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66 Relators' Exhibit E-3. 

Contract (Lump Sum Basis) for Complete Vessel. 

Contract made this loth day of January 7 , 1918 between Skinner 
& Eddy Corporation, a corporation organized under the laws of the 
State of Washington, party of the first part (herein called the Con¬ 
tractor), and the United States Shipping Board Emergency Fleet 
Corporation, a corporation organized under the laws of the District 
of Columbia, (herein called the Owner) representing the United 
States of America, party of the second part. 

For a valuable consideration, the receipt of which is hereby ac¬ 
knowledged by both parties, and in consideration of the mutual 
promises of the parties, it is agreed as follows: 

I. 

Work. 

1. The Contractor hereby agrees to construct at its own risk and 
expense, in accordance with the Contractors drawings and specifica¬ 
tions (all drawings and specifications before binding on the Owner 
must bear the acceptance of and approval by the Owner, or its 
duly authorized representative), hereto attached and made a part of 
this contract under the rules and regulations of the American Bureau 
of Shipping and/or Lloyd’s Register of Shipping, Fourteen (14) 
Steel vessels of the Bridge Poop and Forecastle Type, of approxi¬ 
mately Eighty-eight hundred (8,800) Tons deadweight carrying 
capacity each and Eleven one-half (11 Mi) knots speed light. The 
Contractor has the option of substituting reciprocating engines for 
turbines on three of said vessels. 

67 2. The Contractor agrees to deliver said vessels complete 
with propelling machinery, auxiliaries and equipment with 

full military requirements to date, according to said drawings and 
specifications, to the Owner, afloat at the works of the Contractor 
at Seattle, Washington, as follows: 

First vessel. June In, 1918. 

Second vessel. July 15. 1918. 

Third vessel. August 15, 1918. 

Fourth vessel, September 15, 1918. 

Fifth vessel, November 15, 1918. 

Sixth vessel, December 15, 1918. 

Seventh vessel, January 15, 1919. 

Eighth vessel. February 15, 1919. 

Ninth vessel, March 15, 1919. 

Tenth vessel, April 15, 1919. 

Eleventh vessel, May 15, 1919. 

Twelfth vessel, June 1, 1919. 

Thirteenth vessel, June 15, 1919. 

Fourteenth vessel. July 1, 1919. 
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II. 

Payment. 

1. In consideration of the performance of this agreement by the 
Contractor, the Owner agrees to pay therefor a lump sum purchase 
price of One Million Six Hundred and Seventy-two Thousand Dol¬ 
lars ($1,672,000.00), for each of such completed vessels. Such 
purchase price shall be paid in the following manner: 

(a) Ten per cent (109O °f the contract price of all of said 
steamers ten (10) days after sigining this contract: 

(•&) Ten per cent (10% ) of the contract price of each vessel when 
the keel thereof is laid: 

(c) Five per cent (5%) of the contract price of each vessel when 
fifty per cent (50%) of the floors are in place: 

68 (d) Five per cent (5%) of the contract price of each vessel 

when fifty per cent (50%) of the tank top is in place: 

(c) Five per cent (5%) of the contract price of each vessel when 
one-half of the frames thereof are in place: 

(/) Five per cent(5%) of the contract price of each vessel when 
all of the frames thereof are in place and stem and stern posts are up: 

(g) Ten per cent (10% ) of the contract price of each vessel when 
one-half of the plating is bolted in place: 

(h) Ten percent (10%) of the contract price of each vessel when 
bulkheads and decks are in place: 

(i) Ten per cent (10%) of the contract price of each vessel when 

said vessel is fully plated, and the decks and the outside of the vessel 

are entirelv caulked: 

«/ 

(j) Ten per cent (10% ) of the contract price of each vessel when 
said vessel is successfully launched: 

(k) Ten per cent (10%) of the contract price of each vessel when 
steel houses are completed and machinery, boilers, auxiliaries and 
equipment are installed: 

(l) The balance of the contract price of each vessel after com¬ 
pletion and steam trial and on delivery to and acceptance by the 
Owner of such completed vessel. 

It is further understood and agreed that if the cost of freight on 
materials necessary for the construction of these vessels is advanced 

t j 

over the present freight rate, that such additional cost of freight shall 
be added to the purchase price. 

2. Before final acceptance of each vessel by the owner, the Con¬ 
tractor shall make, at the Contractor's expense a dock trial covering 
test of main propelling machinery, boilers, auxiliaries and will run 
a trial trip or trips over a measured mile on Puget Sound, and the 
vessel without cargo but with fuel, ballast, or water tanks filled as 
may be required to sufficiently submerge the propeller, will make 
a speed of Eleven and one-half (11%) knots over this measured 
course. 
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Inspector’s Certificate. 

69 3. No Inspector’s certificate given or payment made under 
the terms of this contract (except the final payment) shall 

be conclusive evidence of the performance of this contract, either in 
whole or in part, and no payment shall he construed to he an accept¬ 
ance of defective work or improper materials. Every facility shall 
be afforded by the Contractor to the inspectors appointed by the 
Owner. It shall he the right and duty of such inspectors, either 
personally or by deputies, to inspect all materials and workmanship 
entering into tlie construction and to accept such materials and/or 
workmanship as are in conformiy with specifications and promptly 
to reject all materials and/or workmanship which do not comply 
with the specifications; such condemnation, if any, of materials to be 
made by such inspectors whenever defects are discovered prior to the 
final acceptance of the vessel by the Owner. Notice of rejection shall 
be in writing, signed by a designated representative of the Owner. 

4. It is agreed that the wages paid by the Contractor shall not ex¬ 
ceed those paid by shipyards in Seattle District for similar work. 
The Owner agrees that in the event that the wage schedule in the 
Seattle District should be increased bv its direction or consent over 
the scale fixed by the Federal Adjustment Wage Board on November 
3. 1017, together with the ten per cent bonus thereon effective as of 
December 13, 1017. and becoming permanent on February 1, 1918, 

that such increase will he borne bv the Owner. 

•/ 

The Contractor agrees that it will comply at all times with all 
instructions as to wages, hours or other conditions of labor issued by 
the Owner and applying to yards in the Seattle District. 

If Sunday, holiday or overtime work be resorted to. it shall 
be without additional cost to the Owner, unless specifically ordered 
by the Owner. 

70 Inspectors and Auditors. 

A The Owner's inspectors or other duly authorized representatives 
shall have full and free access to the works of the Contractor and 
to all work and material in connection with the construction of the 
vessels hereunder. 

III. 


Alterations. 


1. The Owner shall have the right but only by order in writing, to 
make such reasonable alterations, omissions, additions, or substitu¬ 
tions not materially affecting the general design of the vessel as the 
Owner may deem necessary. The Contractor agrees to accede to 
and carry the same into effect upon proper compensation or allow¬ 
ance being agreed therefor, as though such alterations, omissions, 
additions or substitutions were originally provided for in this con¬ 
tract. If bv reason thereof the cost of the construction hereunder 
%> 


J. R. MC CARL, COMP. GEN., ETC. 


45 


shall be increased then the sum to be paid by the Owner to the Con¬ 
tractor as herein provided shall be increased to an amount which 
shall be agreed upon. If the construction shall be rendered less expen¬ 
sive by reason thereof, the sum to be paid shall be decreased by an 
amount which shall be agreed upon. In case the parties are unable 
to agree as to the effect of such alterations, omissions, additions and 
substitutions or the price thereof, the dispute shall be determined as 
provided by Article VII hereof. 

Delay. 

2. If the Contractor be delayed or obstructed in the transaction or 
completion of the work provided for by this contract by the delay, 
neglect or default of the Owner, or by reason of alterations or addi¬ 
tions by the Owner, or the commandeering by the United 

71 States Government of materials on the ground or materials 
purchased by the Contracor but not delivered, or by reason 

of strikes, fires, lightning, earthquakes, Hood, riot, insurrection, or 
war, or by reason of suspension of deliveries of material or machinery 
for any of the causes above stated, or by delay or failure of Con¬ 
tractor to receive material or machinery for any cause beyond the 
Contractor’s reasonable control (it being understood however, that 
in all sub-contracts due care will be exercised in the selection of 
competent and reliable sub-contractors, and all proper j>re- 
eautions taken to insure, so far as practicable, the faithful perform¬ 
ance of any sub-contract as may be made), or by reason of instruc¬ 
tions given by the Owner under Article XI hereof, beyond the time 
herein fixed, the time of delivery shall be extended for a period 
equivalent to the time lost by reason thereof. Provided, that no re¬ 
quest for extension of the contract time shall be considered unless the 
Contractor, within twenty (20) days from the occurrence of an 
alleged cause of delay, shall notify the General Manager of the Owner, 
in writing, of the facts and circumstances in each case and of the 
extent to which the Contractor claims that the completion of the 
vessel is thereby delayed; and provided further that the Owner may, 
without prejudice to the rights of the Contractor, reserve his decision 
upon any and all claims for extension until the completion of the 
vessel, the work in the meantime not to be discontinued or delayed 
on account thereof. In the event t^at parties shall not agree as to 
such extension, such extension shall be determined in accordance with 
Article VII hereof. 

IV. 

Insurance. 

The Contractor agrees to insure and keep insured at its own ex¬ 
pense for the benefit of the Owner in insurance companies satis¬ 
factory to the Owner, or otherwise, said vessels and all materials 
and supplies for and to be used in construction under this 

72 contract against any and all damage by fire and marine 
v risks, lightning, settling of staging, breakage of ways, and 
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risks of launching during such construction and until final com¬ 
pletion and delivery to and acceptance by the Owner; such insur¬ 
ance to be in the usual form and to be payable to the Owner and 
the Contractor as their interests may appear, and for an amount 
not less than the amounts of the installments of payment, which 
from time to time have been made; provided, That the amount 
of insurance required shall not exceed, at any time, the amount 
available in the insurance market, and that before placing the 
same the Owner has the option of waiving any insurance and re¬ 
ducing the contract price by an amount corresponding to the cost 
of said insurance. 

V. 


Forfeiture. 


The progress of the work must at all times be satisfactory to the 
Owner. Upon any failure or omission of the Contractor to make 
such satisfactory progress (unless caused by circumstances beyond 
its control), the Owner may declare this contract forfeited. In 
that event the Owner may immediately enter the shipyard and 
take possession of it and its facilities and of the vessels and mate¬ 
rials and equipment. The Owner shall thereupon cause to be taken 
and filed with the United States Shipping Board a full and com¬ 
plete statement and inventory of all work done or begun on or 
about the vessels and of all materials on hand applicable thereto, 
the Owner may proceed with the completion of the vessels in accord¬ 
ance with this contract either at the shipyard with its equipment, 
and facilities, or elsewhere, by contract or otherwise, and in its dis¬ 
cretion use for this purpose all suitable materials on hand and in¬ 
cluded in the inventorv. 


Provided, however. That if the Contractor can show to the sat¬ 
isfaction of the General Manager of the Owner reasonable 
73 industry and good faith in the prosecution of the work 
hereunder and that the delavs have been caused bv circuin- 
stances over which it had no control, the Contractor shall be allowed 
such opportunity as the General Manager of the Owner may deem 
reasonable to complete the work. 


VI. 


Title. 


It is agreed that title to all vessels, either completed or under 
construction, in so far as they shall have been inspected and ap¬ 
proved by the Owner, shall be in the United States of America, 
and that the title for all material for the furtherance of work under 
this contract, however and by whomsoever contracted for or assem- 
bled or set up in the shipvard or used in the construction of the 
work under this contract, shall be in the Owner at all times. Noth¬ 
ing contained herein, however, shall be construed as a waiver by 
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the Owner of its right to direct the replacement of unsatisfactory 
workmanship and/or materials. 


VII. 

Disputes. 

In case the parties fail to agree as to any matter connected with 
this contract, or any doubt or dispute arises as to the meaning or 
effect of this contract or of the drawings and specifications which 
are a part hereof, or as to the manner of doing the work provided 
for hereunder, or as to materials used or the time to be allowed or 
the amounts to be paid or allowed for alterations, omissions, addi¬ 
tions, or substitutions, or as to any other particular, the matter 
shall be promptly referred to and determined by the General Man¬ 
ager of the Owner, or his successor at the time in office, and his de¬ 
cision shall be final and binding upon the parties. 

74 In case after delivery of a completed vessel to the Owner 

under this contract (but only in that event), the Contractor 
shall deem that it is aggrieved by any decision of the General Man¬ 
ager, as to any disputed matter hereunder of any kind, and shall give 
notice in writing to the Owner to that effect within sixty days after 
delivery or after final payment by the Owner, such matter shall be 
determined by a board which shall consist of three naval architects 
or engineers, or experts to be appointed, one by the Owner, one by 
the Contractor, and the third arbitrator shall be selected by the two 
arbitrators first chosen, and if they cannot agree on such third arbi¬ 
trator, then the latter shall be named by the Classification Society 
under which the vessels are being constructed. Such board, shall, 
within thirty days after submission of such matter to it, make its 
determination and its findings (made by a majority of the board) 
shall be conclusive and binding on both parties. 

VIII. 

Time of Essence: 

It is agreed by both parties that time is of the essence of this 
contract. The Contractor will commence and carry through to 
completion the work under this contract with all possible dispatch, 
will give precedence in its plant or plants to the work hereunder, 
subject only to the prior rights, if any, of a department of the 
United States of America, and will not enter into any other con¬ 
tract or undertake any work or service at its works which will inter¬ 
fere in any material manner with the completion of the work under 
taken hereunder. 


Bonus and Liquidated Damages. 

Should the contractor succeed in delivering any of said vessels 
to the Owner complete before the dates above provided, the Owner 
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agrees to pay, as premium for advanced delivery for eacli 
To completed vessel so delivered, the sum of Three Hundred 
Dollars ($300) per day for each and every day gained by 
such advance delivery. Should the Contractor fail to deliver any 
of said vessels on the dates herein fixed, the Contractor agrees to 
pay the owner, as liquidated damages on each such vessel three 
Hundred Dollars ($300.00) for each and every day of delay in 
delivery of such vessel; but it is hereby agreed that the total pre¬ 
mium or liquidated damages so to be paid shall in no case exceed 
the sum of Twenty-five thousand Dollars ($25,000). for any such 
vessel. Premiums or liquidated damages shall be added to or sub¬ 
tracted from the final payment hereunder. 

IX. 

Liens and Taxes. 

The contractor agrees to deliver the vessels to the owner free and 
clear of any lien or encumbrance. The contractor further agrees 
upon the delivery of each vessel to deliver to the Owner all papers 
and documents necessary and/ or convenient to confer upon the 
Owner a full and unencumbered title to such vessels including classi¬ 
fication certificates as herein provided together with a full release 
bv the Contractor to the Owner waiving all further claims or de¬ 
mands of any nature, except any claim or demand in regard, and to 
the extent, to which the provisions of Article VII have been and,/ or 
are invoked. When a payment is to he made hereunder, the Owner 
may require evidence satisfactory to it to he furnished showing what 
obligations for labor and materials, supplies, or equipment used or 
to he used in the construction of the vessels hereunder, are unpaid, 
and the Owner may at its option, out of any amount not paid to the 

Contractor hereunder withhold such amount as mav be necessary 

• %! 

to satisfy such obligations, or with the consent of the Contractor 
satisfy the same. In the event of the filing or attaching of any 
lien or encumbrance (whether valid or invalid) against the 
70 vessel before the final payment, the owner may at its option 
out of any amount not paid to the Contractor hereunder with¬ 
hold such amount as mav he necessary to satisfy such lien or en- 

«/ « - 

cumbrance, or may satisfy or remove the same. The Owner will not 
exercise its option to satisfy or remove any lien or encumbrance if 
the Contractor desires to contest it, provided that the Contractor will 
immediately take such steps as in the judgment of the Owner will 
prevent such lien or encumbrance from delaying the construction or 
delivery of the vessels hereunder, and will indemnify and save the 
Owner harmless from anv costs, charges, or damages incurred by 
reason of the contesting of such lien. It is hereby further stipulated 
and agreed by the Contractor for itself and on its own account and 
for and on account of all persons, firms, associations and corporations 
furnishing labor and materials for said vessels that this contract is 
upon the express condition that no lien or rights in rem of any kind, 
shall lie or attach upon or against any of said vessels or their machin- 
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ery, fittings or equipment, or the materials therefor or any part 
thereof, or of either for or on account of any work done upon or 
about said vessels machinery, fittings, equipment or materials, or 
of any materials furnished therefor or in connection therewith, nor 
for or on account of any other cause or thing or of any claim or de¬ 
mand of any kind, except the claims of the Owner. 

The Contractor agrees to pay all taxes, if any, which may be 
assessed or assessable against the materials on hand and the vessels 
under construction up to the time said vessel shall be accepted by 
the Owner. The Contractor further agrees to pay all income taxes, 
excess profit taxes, and all other municipal, state or federal taxes 
which mav be assessed or assessable on account of this contract. 

77 X. 

t* 

Claims and Patents. 

The Contractor agrees to protect the Owner from all claims arising 
from accidents or casualties to employees, workmen, or other persons, 
in on or about the work covered by this contract, and to indemnify 
the Owner against the same. 

The Contractor shall he responsible for all claims, if any, made 
against the Owner for all infringements of patents or patent rights 
and for the use of all patented articles, and shall defend and save 
harmless and indemnify the Owner against all such claims, and from 
all costs, expenses, and damages which it may be obliged to pay by 
reason of any such infringement of patents or patent rights or of 
the use of patented articles, provided that the Owner will, in all in¬ 
stances, notify the Contractor of any claims made against it by 
reason of any such infringement or use of patented articles at the 
time when such claim is made, and will promptly notify the Con¬ 
tractor of any suit or suits brought against it therefor and give the 
Contractor an opportunity to defend the same, and provided that no 
payment shall be made by the Owner unless with the consent of the 
Contractor or pursuant to a decree by a proper court in such litiga¬ 
tion. Where the Owner specifically orders the use of the patent or 
patented articles, whether or not the existence of the patent is known 
to the parties hereto, the Owner will hold the Contractor harmless 
from any expense, loss, or damage arising from a claim of the in¬ 
fringement or use of such patent or patented article, provided that 
the Contractor notifies the Owner as soon as such a claim is made, 
and obeys the instruction of the Owner in connection therewith. 


XT. 


Labor. 

This contract is executed and delivered upon the understanding 
that, if desired by the United States Shipping Hoard Emer- 
78 geney Fleet Corporation, a provision, satisfactory in form 
and terms to the United States Shipping Board Emergency 


4—4345a 


50 


U. S. EX REL. SKINNER AND EDDY CORP. VS. 


Fleet Corporation, restricting (lie hours of labor of laborers ami me¬ 
chanics employed by the Contractor or by sub-contractors and./ or 
providing for the payment of extra compensation for overtime work, 
will be inserted in tlie contract, with the same force and effect as if 
inserted in the contract before the execution and delivery thereof. 
If by reason of any such instruction the cost of any vessel hereunder 
shall l>e increased, then tlx* sum to be paid by the Owner to the Con¬ 
tractor as herein provided shall he agreed upon by the parties, and if 
not agreed upon shall be determined as provided in Article VII 
hereof. 

XII. 


Xot Assignable. 

This contract may not be assigned by the Contractor without tlifc 
consent of the Owner in writing, provided, however, that nothing 
in this contract shall be construed as prohibiting the assignment of 
payments due. or to become due, to the Contractor, for the purpose 
of obtaining credit for furthering the construction hereby under¬ 
taken, but the Owner may by writing make such prohibition. 

In order to effectuate the provisions of article Y hereof, the Con¬ 
tractor agrees that every contract made by it for the furnishing to 
it of parts, materials, supplies, machinery, and equipment, or the 
use thereof, for the purpose of constructing the vessels agreed to be 
constructed hereunder, will in its terms he made assignable to the 
Owner. 

XIII. 


Members of Congress Sat to Benefit. 

Xo member of or Delegate to Congress, nor Resident Commis¬ 
sioner, is or shall be admitted to any share or part of th : s 
79 contract, or to anv benefit that mav arise therefrom, but this 
article shall not apply to any contract within the operation 
or exception of Section 110 of the Act of Congress approved March 
4, 1909 (35 Stats., 1109). 

XIV. 


Insolcencg of Contractor. 

Should the Contractor become insolvent, make an assignment or 
commit any act of bankruptcy, the Owner may and is hereby em¬ 
powered forthwith to enter, take possession of and complete the work 
without giving any notice thereof to the Contractor. 

XV. 


Laborers' & Material Men's Bonds. 

The Contractor agrees to procure and keep in force at its own 
expense, in some company or companies approved by the Owner, all 


J. R. MC CARL, COMP. GEN., ETC. 


51 


such bond or bonds for the protection of claims and/or liens of 
laborers and/or material men, as may be required by the laws of 
the United States. 

XVL 

Permits. 

The Contractor agrees to comply with all laws, rules, regulations 
and requirements of the Departments of the United States affecting 
the construction work, plants, and vessels, in or on navigable waters 
and the shores thereof, and all other waters subject to the control of 
the United States, and to procure at its own expense all permits from 
the United States, State and local authorities which mav be necessary 
to begin and carry on the work hereunder, and at all times to com¬ 
ply with all United States, State and local laws in any way affecting 
the work carried on under this contract. 

80 XVII. 

Cancellation. 

The progress of the work shall be at all times satisfactory to the 
Owner. Should the progress of the work not be satisfactory to the 
Owner then the Owner may, upon thirty (80) days’ written notice 
to the Contractor, cancel this contract as to further performance 
thereof. Thereupon the Contractor shall complete only such vessels, 
or parts of vessels, as the Owner shall direct in writing. The cancel¬ 
lation shall not affect the terms of the contract as to the vessels com¬ 
pleted or directed to be completed. 

The Contractor shall be reimbursed for losses sustained by such 
cancellations. In computing such losses, there shall lx? included for 
each vessel under construction a proportionate part of the estimated 
profit on a completed vessel. Such proportionate part shall not ex¬ 
ceed the percentage which the cost of the vessel under construction 
bears to the cost of a completed vessel. In computing profit or cost 
the average actual experience of the Contractor on vessels constructed 
for the Owner shall be taken as the basis of the computation. In 
computing such losses the following shall not be included: 

(a) profits on vessels not under construction; 

( b ) profits that the Contractor might have earned in other trans¬ 
actions. 

If the parties cannot agree upon the amount of the loss, it shall be 
determined on the above basis and by arbitrators, one to be chosen 
by each party and the third by the two so chosen, and the decision of 
a majority of the arbitrators shall be conclusive and binding upon 
the parties hereto. 

81 XVIII. 

Checks. 

Payments hereunder shall be made by the Owner by check ad¬ 
dressed to the Contractor by mail, at Seattle, Washington. 
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In witness whereof the parties hereto have caused this contract 
to be signed by their respective officers and their corporate seals to 
be hereunto affixed, duly attested, on the day above stated. 

SKINNER & EI)I)V CORPORATION, 
[seal. J By LOUIS TITUS, 

Atty. in Fact. 

Attest: 

L. B. STEDMAN, 

Secretary. 


SKINNER & EDDY CORPORATION, 
By D. E. SKINNER, 

President. 

Countersigned: 

JAMES G. EDDY. 

UNITED STATES SHIPPING 
BOARD EMERGENCY FLEET 
CORPORATION, 

[seal.] By CHARLES PIEZ, 

I ice-Fresident. 


Attest: 

LESTER SISLER. 

Secretary. 


Approved as to form. 
Date: 1/15/18. 

C. M. \V , Jr., 
Legal Die is ion. 


82 United States Shipping Board Emergency Fleet Corporation. 


Washington. 

May 17, 1918. 

Louis Titus, Esq., 

Attorney in Fact Skinner & Eddy Corp., 

Westory Building, 

\\ ashington, D. C. 

Dear Sir: 


Contract #175 S. C.—Amendment of Paragraph Two of Article 111. 

Referring to your letter of May 15th, 1918. 

It is agreeable to this Corporation and it hereby agrees that the 
contract with Skinner & Eddy Corporation, dated January 15th, 
1918, providing for the construction of fourteen (14) 8800-ton ves¬ 
sels, which contract is designated as contract #175 S. C., is amended 
in the second paragraph of Article 111 by the insertion after the 
language “or by reason of instructions given by the Owner under 
Article XI hereof’’ of the following words: “or any other cause be¬ 
yond the reasonable control of the contractor.” 
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You are requested to evidence your acceptance of this amendment 
upon the copy of this letter enclosed herewith. 

Yours very truly, 

(Signed) ‘ ‘ HOWARD COONLEY, 

Vice-President. 

(Accepted 

SKINNER & EDDY CORPORATION, 

By LOUIS TITUS, 

A tty. in Fact.) 

83 Relator’s Exhibit E-4. 


Agreement to Contract No. 175 S. C. 


Skinner & Eddy Corporation. 


Washington, D. C. 

This supplemental agreement executed the 16th day of February, 
1018, amending contract between the parties hereto entered into on 
January 15th, 1918, for fourteen (14) steel vessels; 

Witnesseth: 


The Contractor desires certain important changes to be made in 
its contract Number 10 executed between the parties on May “28th, 
1917, and the Owner is unwilling to consent to such changes unless 
the amendment herein provided for can be made. 

In consideration of the premises and of the mutual undertakings 
of tlie parties, it is agreed that the second paragraph of Section 3 
of Article 11 of said January 15th contract, to be found on the 4th 
page thereof, shall he amended as follows: In the fifth line of said 
paragraph, the word “written shall be inserted before the word 
“direction,” while the words “or consent’’ shall he stricken out; 
and. in the ninth line thereof, there shall he a comma after the 
word “Owner,” followed by the words “otherwise it will be borne 
by the Contractor.” 

This supplemental agreement is executed on behalf of the Con¬ 
tractor by Louis Titus, its attorney in fact, under power of attorney, 
copy of which is attached hereto, the original being in the Owner’s 
possession. 

SKINNER & EDDY CORPORATION, 

TsealI By LOUIS TITUS, 

A tty. in Fact. 

Witness: 


UNITED STATES SHIPPING BOARD 
EMERGENCY FLEET CORPORATION, 
[seal] By CHARLES PIEZ, 

Vice-President. 
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Attest: 

LESTER SISLER, 

Secretary. 

Approved as to form. 

Date: 2/15/18. 

L B. W., 

Legal Division. 

84 Relator’s Exhibit E-o. 


Skinner Eddy Corporation, 
Seattle, Washington. 

Gentlemen : 



On August 3rd, 1917, we requisitioned eight ships under con¬ 
struction in vour yard. All of these have been delivered. 

We have since placed a contract with you, known as Contract 
#10, and on this contract two ships remain to he delivered. We 
have likewise placed with you Contract #175 for fourteen ships, 
of which vou have delivered one. 

We have made an arrangement with the Seattle Construction 
Drydock Co., fullv set forth in letter dated Mav 10. 1918. a copv 
of which is hereto annexed, by the terms of which we are to acquire 
their real estate, plant, equipment and machinery at Seattle, and 
have made certain other arrangements more fully set forth in that 
letter. 


We are desirous of leasing this yard to your Company and of 
making an agreement with you to sell the yard to you upon the 
termination of the lease. We are likewise desirous of placing addi¬ 
tional contracts with your Company for ships to be constructed at 
your present yard and a still further contract for ships to be con¬ 
structed at the Seattle Construction & Drydock Company yard. 

We now make you the following proposition: 


(1) We will ascertain within the next 90 days the exact amount 
of money which it will be necessary to pay to the Seattle Construc¬ 
tion & Drydock Company and others in accordance with the letter 
hereunto annexed, and will state this sum to you. We shall enter 
into a lease with vou based on the sum so ascertained which will 
provide for the use of the entire yard by you and the payment as a 
rental by you to us of $125,000 per ship for the first 30 ships 
85 delivered under the new contract to which reference is here¬ 
after made. At the time of completion of the 30th ship we 
will sell to you and you will buy all of the property and you will 
pay therefor to us in cash all sums which we have paid in accordance 
with the letter annexed hereto, plus interest and other charges which 
we shall have to pay on the mortgages on the Seattle Construction <& 
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Drydock Company plant, less the amount of rental paid by you to 
us at that date. We shall charge to this account interest on the full 
amount of your outlay, including the mortgages, at the rate of 5Ms% 
per annum, but of this interest we shall pay the interest charges on 
the mortgages. We shall, from time to time, pay off on account of 
their principal sums, to the end that these mortgages may be satis¬ 
fied as promptly as possible, and you will ultimately receive the 
plant and equipment free and clear of all encumbrances. If such 
payment involves the payment of a premium, you will pay the 
premium. We shall also credit you with interest on each install¬ 
ment of rental paid by you at the rate of five per cent per annum 
from the date of the payment of such installment of rental. The 
amount thus ascertained shall be paid by you to us as the full pur¬ 
chase price of the property and upon receipt thereof we shall deed 
you said property free of all mortgages or leins except such as may 
be created bv you. 

(2) There are at the present time on the ways at the plant four 
Hulls, Nos. 108, 109, 110 and 111 partially completed. These are 
under direct contract with us on a basis of $175 per deadweight ton. 
We shall adjust with the Seattle Construction & Drydock Company 
for work done up to the present time, and shall pay to your Com¬ 
pany the same proportion of the contract price as is represented by 
the state of incompletion of the ships. The percentage of com¬ 
pletion of the ships shall be determined by our District Officer, 
Captain John F. Blain. 

(3) We shall alter the provisions of Contract No. 175 so 
86 as to pay you an additional $50,000 per ship on each ship 
delivered 90 days ahead of the contract date, and provided 
you anticipate all the delivery dates provided for in that contract by 
an average of 90 days then you shall receive such additional bonus 
on all fourteen of said ships; but this is upon the express condition 
that there shall be no claims for overtime or overhead based on 
overtime in connection with these ships. 

(4) We shall award you the contract for fifteen ships to be com¬ 
pleted at your present plant on the basis of $190 a ton, with the 
usual protection on labor and freight and with a provision for pay¬ 
ment of $50,000 extra bonus if vou meet tlie delivery dates named 
in the contract which is in the course of preparation. 

(5) We shall award you an additional contract for 35 ships for 
construction at the Seattle Construction & Drydock Company yard 
on the same basis as the contract referred to in the last preceding 
paragraph, but with the further provision that you guarantee the 
delivery of 35,000 tons per wav per year, the year to commence on 
October 1st, 1918. In the event that you fail to deliver 175,000 tons 
before October 1st, 1919, vou are to forfeit all bonuses and $25,000 
per ship for each ship not delivered. 

(6) There will be no readjustment for losses or shortage in 
profits on the ships requisitioned on August 3rd, 1917. 

(7) No overtime or overhead based on overtime shall be paid on 
any of your ships. 



56 


U. S. EX REL. SKINNER AND EDDY CORP. VS. 


(8) You are to execute a more formal agreement if we consider 
such necessary. 

Yerv truly yours, 

(Signed) ‘ " HOWARD COONLEY, 

Vice-President. 

87 Approved: 

CHESTER W. CUTHELL. (Signed), 

General Counsel. 


Accepted: 

SKINNER <fc EDDY CORPORATION, 
By LOUIS TITUS, (Signed), 

Attorney in Fact. 


Seattle Constr. & Drydock Co., 

7 

Seattle, Washington. 
Gentlemen : 


May 10th, 1918. 


On August 3rd. 1917, we requisitioned while under construction 
in your yard Hulls Nos. 91 to 99, both inclusive, 101, 102 and 103. 
Of these Hulls, Nos. 92, 93 and 94 have been delivered and No. 91 
has been launched. 

We subsequently placed with you a contract for the construction 
of ten completed ships (Contract #13), Hulls Nos. 104, 105 and 
108 to 115, both inclusive. Of these Nos. 108 to 111, both inclu¬ 
sive, are now on the ways at Seattle. 

Hulls Nos. 93. 97, 98, 99, 101. 102 and 103 are being constructed 
at Todd Drydock & Construction Company at Tacoma. 

We desire to acquire certain of your assets, and we now make 
you the following proposition: 

(1) We will purchase from you all of your real estate, plant, 
equipment and machinery at Seattle (with the exception of the 
drydocks) for the total sum of $3,874,313, of which sum we are 
to pay you $1,374,313 in cash at the time of the delivery of the 
documents, and the balance by accepting the property subject to 
the existing mortgages totaling $2,500,000, of which $1,500,- 
88 000 bears interest at the rate of 4*/?% per annum and ma¬ 

tures in 1926, and the other $1,000,000 bears interest at the 
rate of 6 r / c per annum and matures in 1922. We, or our nominee, 
will assume these mortgages, if after an examination of the pro¬ 
visions of the mortgages or deeds of trust we are convinced that 
a foreclosure would follow if we did not asuume them. We shall 
likewise take such steps as may be necessary to relieve your other 
assets from the liens of these mortgages, and will hold you harm¬ 
less from the possibility of a deficiency judgment. The purchase 
price is based on your balance sheet as of January 31. We shall 
pay in addition to said sum, the cost of additions to the plant and 
equipment from January 31st to May 31st, 1918, minus deprecia¬ 
tion for the same period. 
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(2) We are to select sufficient material now on your premises 
.to complete Hulls Nos. 108, 109, 110 and 111; and are to pay you 

the actual cost thereof to your Company, including freight and 
cartage, less what has already been paid for by us or the former 
owner. 

(3) You are to remove the two drydocks, and we are to pay the 
tonnage expense to any point in Seattle or Tacoma. 

(4) We are to select five-twelfths of all stock and supplies, and 
to pay you actual cost to your Company for the same. 

(5) The other seven-twelfths of said stock and supplies and re¬ 
maining hull materials you are to remove from the premises with 
all reasonable speed, and we are to pay the actual expenses of mov¬ 
ing the same to the plant of the Todd Drydock & Construction Com¬ 
pany. 

(6) Hulls Nos. 104, 105, 112, 113, 114 and 115 are to be built 
at the Todd Drydock & Construction Company plant, in accordance 
with our existing contract with your Company, and we are to order 
promptly four additional ships under the same contract and at the 

same terms. 

89 (7) We are to pay to your Company for the requisitioned 
ships, as above stated, actual cost, in accordance with the 

definition hereunto annexed, plus $10.00 per deadweight ton. Al¬ 
though some of these ships are under construction at the Tacoma 
plant, there is to be no inter-company profit charged. You are to 
credit to us all sums which you have heretofore received either 
from the former owners or from ourselves. You are to remove Hull 
No. 95 and finish the same at the Tacoma plant. 

(8) As to Nos. 108, 109, 110 and 111, you are to state the 
amounts of the costs up to the date of the transfer, and will credit 
all progress payments which you have received, either from the 
former owners or from ourselves and proper distributed amounts 
from the payments received by you through the impressed fund. 
We arc to pay you any balance if you have been underpaid and 
you are to return to us proper sums if you have been overpaid. 

(9) You are to remove at our expense the materials and special 
equipment for Nos. 100, 100 and 107, being scout cruisers under 
construction for the Navv, to the Tacoma plant. You are to pay 
for this special equipment at cost. 

(10) We are to cause to be constructed boilers and engines for 
seven commandeered ships, Hull Nos. 96 to 99, inclusive, 101 
102 and 103, and the six contract ships. Hulls Nos. 104, 105, 112, 
113, 114 and 115 at a reasonable lump sum price to be hereafter 
determined by Captain John F. Blain. 

(11) -We are not deducting any depreciation from vour property 
figures, and for that reason we shall not allow any depreciation 
as an item of cost in the arrangement covering the requisitioned 
ships. 

(12) You are to remove the drydocks as soon as possible, but 
in no event later than September 1st, 1918. During the 

90 period that it remains on the property above described, you 
are to pay to us or to our nominee as rental one-quarter of 
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all of the dockage charges. The other three-quarters, whether col¬ 
lected bv us or bv yourselves, is to be paid or retained bv you. To 
insure the proper operation of the dock, your Company is to have 
the privilege of naming the men who are actually to operate it, 
and you are to pay their wages. The prevailing rates of dockage 
charges arc to be charged, and all of the repair profits are to be made 
bv us or our nominee. 

(13) The transfer shall take effect as of the close of business on 
May 31st, 1918. 

(14) You are to supply us promptly with the necessary infor¬ 
mation for search of title of the property and bring your books, 
records and financial statements up to date. 

(15) If not completed before May 31st, you are to remove the 
“Nankin*’ (ex “Congress*’) and the destroyer (together with all 
special equipment and material therefor) which you are constructing 
for the Navy from the plant at Seattle and finish them somewhere 
else, subject to the consent of the Navy as to the destroyer. If such 
consent is not obtained, then arrangements for the use of the plant, 
and equipment are to be made with us or our nominee on reasonable 
terms to be determined by Captain John F. Blain. 

(16) You are to execute a more formal agreement if such is con¬ 
sidered necessary bv us. 

(17) It is our intention in making this transaction to expedite the 
construction of ships, and we anticipate that there may be certain 
minor matters which will have to be adjusted. 

With your approval, we shall name Captain John F. Blain. Dis¬ 
trict Officer, to determine all questions of differences between 
91 you and the prospective purchaser of the property or between 
you and us. 

Yerv trulv yours, 

(Signed) * ‘ HOWARD C’OONLEY. 

Vice-President. 

Approved: 

CHESTER W. CUTHELL, 

General Counsel « 

Accepted: 

SEATTLE CONSTRUCTION & DRY- 
DOCK CO., 

Bv TODD SHIPYARDS CORPORATION, 
(Signed) By GEORGE PALMER, 

Vice-President. 

C. W. C.: J. II. W. 


Relator’s Exhibit E-6. 

Contract 309 (Lump Sum Basis) for Complete Vessel—Steel 

Furnished. 

Contract made this 27th day of May, 1918, between Skinner & 
Eddy Corporation, a corporation organized under the laws of the 
State of Washington, party of the first part (herein called the Con- 
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tractor), and the United States Shipping Board Emergency Fleet 
Corporation, a corporation organized under the laws of the District 
of Columbia (herein called the Owner), representing the United 
States of America, party of the second part. 

For a valuable consideration, the receipt of which is hereby ac¬ 
knowledged by both parties, and in consideration of the mutual 
promises of the parties, it is agreed as follows: 

v 

92 I. 

Shipbuilding Plant. 

1. The Contractor agrees to maintain upon a suitable site at 
Seattle. Washington, (which site shall provide ample depth of water 
for launching the vessels herein contracted for and for navigating 
said vessels to the high seas) a complete shipbuilding plant, includ¬ 
ing office buildings, shops, building slips, plant equipment and ap¬ 
purtenances, including proper fire protection, adequate to assure the 
construction, completion and delivery of the vessels under the terms 
and at the times hereinafter provided for. 

Work. 

2. The Contractor hereby agrees to construct at its own risk and 
expense, in accordance with the Contractors drawings and specifica¬ 
tions, (all drawings and specifications, before binding on the Owner, 
must bear the acceptance of and approval by the Owner, or its duly 
authorized representative) hereto attached and made a part of this 
contract, under the rules and regulations of the American Bureau of 
Shipping fifteen (15) steam, steel vessels of 9,600 tons dead weight 
carrying capacity each, and eleven and one-half knots speed at light 
draft. Said vessels to be similar to those now being constructed 
under the contract of Jan. loth, 1918, designated as Contract No. 
175 S. ('., except that they shall have shelter decks and be con¬ 
structed to burn both coal and oil. 

Deliveries. 

The Contractor agrees to deliver said vessels complete with pro¬ 
pelling machinery, auxiliaries and equipment, with full military 
requirements, according to said drawings and specifications 

93 to the Owner, afloat at the works of the Contractor at Seattle, 
Washington, as follows: 
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First 

vessel 

on 

or 

before 

Jan. 

31st, 

1919. 

Second 

a 

a 

a 

a 

Feb. 

15th, 

1919. 

Third 

a 

a 

a 

a 

March 

3rd, 

1919. 

Fourth 

a 

a 

a 

a 

a 

18th, 

1919. 

Fifth 

a 

a 

a 

a 

April 

2nd, 

1919. 

Sixth 

a 

a 

a 

<< 

May 

2nd, 

1919. 

Seventh 

a 

a 

a 

a 

a 

17th, 

1919. 

Eighth 

a 

a 

a 

a 

June 

1st, 

1919. 

Ninth 

a 

a 

a 

a 

a 

16th, 

1919. 

Tenth 

a 

a 

a 

a 

July 

1st, 

1919. 

Eleventh 

a 

a 

a 

a 

Aug. 

1st, 

1919. 

Twelfth 

a 

a 

a 

a 

a 

16th, 

1919. 

Thirteenth 

a 

a 

a 

a 

Sept. 

1st, 

1919. 

Fourteenth 

a 

a 

a 

a 

a 

16th, 

1919. 

Fifteenth 

a 

a 

a 

a 

Oct. 

1st, 

1919. 


IT. 


Payment. 

1. In consideration of the performance of this Agreement by the 
Contractor, the Owner agrees to pay therefor a lump sum purchase 
price of One Million Eight Hundred Forty-five Thousand Dollars 
($1,845,000.00) for each of such completed vessels. Such purchase 
price shall be paid in the following manner. 

(a) Ten per cent (10$ ) of the contract price of all said steamers 
within thirty (30) days after signing this contract. 

(h) Ten per cent (10$ ) of the contract price of each vessel when 
the keel thereof is laid. 

(r) Five per cent (">0 ) of the contract price of each vessel when 
fifty per cent (50$) of the floors are in place. 

94 (</) Five percent (5$) of the contract price of each vessel 

when fifty per cent (f>0$ ) of the tank top is in place. 

(r) Five per cent (5$ ) of the contract price of each vessel when 
one-half of the fames thereof are in place. 

(/) Five per cent (5$ ) of the contract price of each vessel when 
all the frames thereof are in place, and stem and stern posts are up. 

(g) Ten per cent (10$ ) of the contract price of each vessel when 
one-half of the plating is bolted in place. 

(h) Ten per cent (10$ ) of the contract price of each vessel when 
bulkheads and decks are in place. 

(?.) Ten per cent (10$ ) of the contract price of each vessel when 
said vessel is fully plated, and the decks and the outside of the vessels 
are entirelv caulked. 

(j) Ten per cent (10$ ) of the contract price of each vessel when 
said vessel is successfully launched. 

(k) Ten per cent (10$ ) of the contract price of each vessel when 
steel houses are completed and machinery, boilers, auxiliaries and 
equipment are installed. 

(/) The balance of the contract price of each vessel after comple- 
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tion and steam trial and on delivery to and acceptance by the 
Owner of 9uch completed vessel. 

Trial. 

2. Before final acceptance of each vessel by the Owner, the Contrac¬ 
tor shall make, at the Contractor s expense, a dock trial covering test 
of main propelling machinery, boilers, auxiliaries and will run a 
trial trip or trips over a measured mile on Puget Sound, and the vessel 
without cargo but with fuel, ballast, or water tanks filled as may be 
required to sufficiently submerge its propeller, will make a speed of 
eleven and one half (11 Ms) knots over this measured course. 

95 Acceptance. 

3. If no defects develop during the. aforesaid trial and provided 
that the vessel has been completed in accordance with the plans and 
specifications and is otherwise satisfactory* the vessel shall be taken 
over and accepted by the Owner. 

Correct Defects. 

4. If at any time within six months after the aforesaid acceptance 
of any of the said vessels any defects in the material or workmanship, 
other than such as are due to fair wear and tear or misuse, shall ap¬ 
pear, same shall be corrected and repaired, to the satisfaction of the 
Director General of the Owner, at a port in this country and at the 
Contractor’s expense, provided that the liability of the builder in 
this respect shall not extend beyond the actual replacement or remedy 
of such defective parts, and provided, further, that if the vessel can¬ 
not be conveniently repaired at a port in this country, the builder’s 
liability shall be limited to a sum equivalent to the cost of supplying 
the material and doing the work in question at a port in the United 
States. Upon acceptance of each vessel, the Contractor shall furnish 
a bond in form satisfactory to the Owner, and with a surety or sureties 
thereon acceptable to the Owner, which bond shall be in the penal 
sum of Twenty Five Thousand Dollars ($25,000.00), and shall be 
conditional upon the full and faithful performance by the Contractor 
of the terms of this paragraph 4 of Article II. 

Inspector s Certificate. 

5. No inspector’s certificate given or payment made under the 
terms of this contract (except the final payment) shall be conclusive 

evidence of the performance of this contract, either in whole 

96 or in part, and no payment shall be construed to be an accept¬ 
ance of defective work or improper materials. Every facility 

shall be afforded by the Contractor to the inspectors appointed by the 
Owner. It shall be the right and duty of such inspectors, either per¬ 
sonally or by deputies, to inspect all materials and workmanship 
entering into the construction, and to accept such materials and/or 



G2 


U. S. EX REL. SKINNER AND EDDY CORP. YS. 


or workmanship as are in conformity with specifications and promptly 
to reject all materials and/or or workmanship which do not comply 
with the specifications; such condemnation, if any. of materials to be 
made by such inspectors whenever defects are discovered prior to the 
final acceptance of the vessel by the Owner. Notice of rejection shall 
be in writing, signed bv a designated representative of the Owner. 

II ages to hr Paid. 

G. It is agreed that the wages paid shall be.those fixed by the Ship¬ 
building Wage Adjustment Board for the Seattle District effective 
February 1st, 1918. In the event said Adjustment Board shall make 
any increase in the scale of wages, the net increase in labor cost for the 
vessels, shall be borne bv the Owner; in the event of anv decrease the 
Owner shall receive the sole benefit thereof. If Sunday, holiday, 
night work or overtime work be restorted to, it shall be without addi¬ 
tional expense to the Owner unless specifically authorized by the 
Owner in advance. 

Protections for Increased Freight Pates. 

7. The Owner agrees to pay the increase in freight rates over those 
in force, as of the date of this agreement, upon all material machin¬ 
ery, and equipment used in the vessels herein contracted for. In 
order to avail itself of this protection the Contractor must furnish 

the Owner with the originals of all freight hills, together with 
97 copies of the freight taritfs in effect at the date of this contract, 
and the freight tariffs under which the Contractor claims the 
benefit of this protection, and such other documents and papers as 
may be necessary to determine what sums, if anv, are due the Con- 
tractor. Reimbursement to the Contractor for the excess paid over the 
rates in force at the date of this contract, shall be made monthly, if 
practicable. 

Inspectors and Auditors. 

8. The Owner’s inspectors, or other duly authorized representatives, 
shall have full and free access to the works of the Contractor and to 
all work and material on hand. The Owner’s auditors shall have the 
right at reasonable and proper times to inspect the Contractor’s ac¬ 
counts, records and original entries, vouchers, and supporting papers 
but only upon written directions from the Owner’s treasurer, general 
auditor or assistant general auditor. This provision, however, shall 
not be construed to require the Contractor to keep its accounts in any 
manner different from that in which they are now kept. 

Insurance. 

9. The Contractor agrees to insure and keep insured at its own ex¬ 
pense for the benefit of the Owner in insurance companies satisfactory 
to the Owner, or otherwise, said vessels and all materials and sup¬ 
plies for and to be used in construction under this contract against 
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any and all damage by fire and marine risks, lightning, settling of 
staging, breakage of ways, and risks of launching during such con¬ 
struction and until final completion and delivery to and acceptance 
bv the Owner; such insurance to be in the usual form and to be pay¬ 
able to the Owner and the Contracor as their interests may appear, 
and for an amount not less than the amounts of the install- 

98 ments of payment which from time to time have been made: 
Provided, that the amount of insurance required shall not ex¬ 
ceed at any time the amount available in the insurance market, and 
that before placing the same the Owner has the option of waiving any 
insurance, or the Owner may itself carry the risk, in either of which 
events the contract price shall be reduced by an amount correspond¬ 
ing to the cost of said insurance so waived or risk carried by the 
Owner. 

III. 

Alterations. 

1. The owner shall have the right, but only by orders in writing, 
to make such reasonable alterations, omissions, additions or substi¬ 
tutions not materially affecting the general design of* the vessel as 
the Owner may deem necessary. The Contractor agrees to accede to 
and carry the same into effect, as though such alterations, omissions, 
additions, or substitutions were originally provided for in this con¬ 
tract. If by reason thereof, the cost of the construction hereunder 
shall be increased, then the sum to bo paid by the Owner to the Con¬ 
tractor as herein provided shall be increased to an amount which 
shall be agreed upon. If the construction shall be rendered less ex¬ 
pensive by reason thereof, the sum to be paid shall be decreased by 
an amount which shall be agreed upon. In case the parties are un¬ 
able to agree as to the effect of such alterations, omissions, additions 
and substitutions or the price thereof, the dispute shall be determined 
as provided by Article VI hereof. Whenever possible the amount 
by which the purchase price shall be so increased or diminished 
shall be agreed upon at the time the changes are ordered. 

99 Delay. 

2. If the Contractor be delayed or obstructed in the transaction or 
completion of the work provided for by this contract by the act, 
delay, neglect or default of the Owner, or by reason of alterations or 
additions by the Owner, or the commandeering by the United States 
Government of materials on the ground or materials purchased by 
the Contractor but not delivered, or by reason of strikes, fires, light¬ 
ning, earthquake, flood, riot, insurrection, or war, or by reason of 
suspension of deliveries of material or machinery for any of the 
causes above stated, or by reason of instructions given by the Owner 
under Article III and XI hereof, or by any other cause beyond the 
reasonable control of the Contractor, beyond the time herein fixed, 
the time of delivery shall be extended for a period equivalent to the 
time lost by reason thereof. Provided, that no request for extension 
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of the contract time shall he considered unless the Contractor, within 
thirty (30) days from the occurrence of an alleged cause of delay, 
shall notify the Vice President of the Owner, in writing of the facts 
and circumstances in each case and of the extent to which the Con¬ 
tractor claims that the completion of the vessel is thereby delayed; 
and provided further that the Owner may without prejudice to the 
rights of the Contractor, reserve his decision upon any and all claims 
for extension until the completion of the vessel, the work in the 
meantime not to he discontinued or delayed on account thereof. In 
the event that parties shall not agree as to such extension, such ex¬ 
tension shall be determined in accordance with Article VI hereof. 

IV. 

Forfeiture. 

The progress of the work must at all times he satisfactory to the 
Owner. Upon any failure or omission of the Contractor to 
100 make such satisfactory progress, (unless caused by circum¬ 
stances beyond its control) the Owner may upon thirty (30) 
davs written notice to the Contractor declare this contract forfeited. 
In that event the Owner mav immediatelv enter the shipyard and 
take possession of it and its facilities and of the vessels and materials 
and equipment. The Owner shall thereupon cause to be taken and 
tiled with the United States Shipping Board a full and complete state¬ 
ment and inventory of all work done or begun on or about the vessels 
and of all materials on hand applicable thereto, the Owner may pro¬ 
ceed with the completion of the vessels in accordance with this con¬ 
tract either at the shipyard with its equipment, and facilities, or else¬ 
where, by contract or otherwise, and in its discretion use for this 
purpose all suitable materials on hand and included in the inventory. 

Provided, however, that if the Contractor can show to the satisfac¬ 
tion of the Director General of the Owner reasonable industry and 
good faith in the prosecution of the work hereunder, and that the 

delavs have been caused bv circumstances over which it had no con- 
%! « 

trol, the Contractor shall be allowed such opportunity as the Vice 
President of the Owner may deem reasonable to complete the work. 

V. 

Title. 

It is agreed that title to all vessels, either completed or under con¬ 
struction, in so far as they shall have been inspected and approved by 
the Owner, shall be in the United States of America, and that the 
title for all material for the furtherance of work under this contract, 
however and by whomsoever contracted for or assembled or set up 
in the shipyard or used in the construction of the work under this 
contract, shall be in the Owner at all times. Nothing contained 
herein, however, shall be construed as a waiver by the Owner 
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101 of its right to direct the replacement of unsatisfactory work¬ 
manship and/or materials. 

VI. 

Disputes. 

In case the parties fail to agree as to any matter connected with 
this contract, or any doubt or dispute arises as to the meaning or 
effect of this contract or of the drawings and specifications which 
are a part hereof, or as to the manner of doing the work provided for 
hereunder, or as to materials used or the time to be allowed or the 
amounts to be paid or allowed for alterations, omissions, additions, or 
substitutions, or as to any other particular, the matter shall be 
promptly referred to and determined by the Director General of the 
Owner, or his successor at the time in office, and his decision shall 
be final and binding upon the parties. 

In case after delivery of a completed vessel to the Owner under this 
contract (but only in that event), the Contractor shall deem that it is 
aggrieved by any decision of the Director General as to any disputed 
matter hereunder of any kind, and shall give notice in writing to the 
Owner to that effect within sixty (60) days after delivery or after 
final payment by the Owner, such matter shall be determined by a 
board which shall consist of three naval architects or engineers, or 
experts to be appointed, one by the Owners, one by the Contractor, 
and the third arbitrator shall be selected by the two arbitrators first 
chosen, and if they cannot agree on such third arbitrator, then the 
latter shall be named by he Classification Soeietv under which the 
vessels are being constructed. Such board shall, within thirty (30) 
davs after submission of such matter to it, make its determination and 
its findings (made by a majority of the board) shall be conclusive 
and binding on both parties. 

102 VII. 

Time of Essence. 

It is agreed by both parties that time is of the essence of this con¬ 
tract. The Contractor will commence and carry through to comple¬ 
tion the work under this contract with all possible dispatch, will give 
precedence in its plant or plants to the work hereunder, subject only 
to the prior rights, if any, of a department of the United States of 
America, and will not enter into any other contract or undertake any 
work or service at its works which will interfere in any material 
manner with the completion of the work undertaken hereunder. 


5—4345a 
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VIII. 

Bonus cmd Liquidated Damages. 

Should the Contractor succeed in delivering any of the vessels to 
the Owner complete on or before the dates above provided, the 
Owner agrees to pay as premium for advanced delivery the sum of 
$00,000.00 for each completed vessel so delivered. In the event the 
Contractor should be delayed in delivering any vessel within the 
times provided, solely because of any act or default of the Owner un¬ 
der the terms of this contract, and the Contractor could and would 
have delivered such vessel within the time provided but for the 
Owner’s act or default, and furthermore, if the Contractor shall suc¬ 
ceed in delivering such vessel within such extension of time as shall 
be allowed it because of the Owner’s act or default, the aforesaid 
bonus shall be payable to the Contractor. Any delay due to failure of 
a common carrier to deliver material or equipment, if shipped within 

such time as to reach its destination in the ordinary course of busi- 

•< 

ness, shall likewise act as an extension of the delivery dates in 
103 the manner and for the purpose hereinabove provided. Should 
the Contractor fail to deliver anv of said vessels within thirty 
(30) days after the dates herein fixed, the Contractor agrees to pay 
the Owner as liquidated damages on each such vessel the sum of 
Twenty Five Thousand Hollars ($2o,000), provided, however, that, 
if the Contractor is allowed an extension of time for anv of the 
causes herein set out in Article III, Section Two (2), the aforesaid 
liquidated damages shall not become due and payable, if the vessel 
is delivered within such extended time. In the event that some of 
the vessels are delivered after the times herein fixed and other 
vessels are delivered prior to the times herein fixed, then the number 
of days gained on any ship delivered ahead of the schedule date shall 
be applied and credited against the number of days lost on any ship 
or ships delivered after the schedule* date, and the Contractor shall re¬ 
ceive the bonus herein provided on all ships when delivered, deliveries 
of which have averaged to come within such schedule dates. In case 
the days lost on any delayed ship have not been made up by pre- 
deliverey of ships prior to delivery of such delayed ship, then the 
bonus on any delayed ship shall be paid when the days lost thereon 
shall have been made up by subsequent deliveries of ships prior to the 
scheduled dates. 

IX. 

Liens and Taxes. 

The Contractor agrees to deliver the vessels to the Owner free and 
clear of anv lien or encumbrance. The Contractor further agrees 
upon the delivery of each vessel to deliver to the Owner all papers 
and documents necessary and/or convenient to confer upon the 
Owner a full and unencumbered title to such vessels including classi¬ 
fication certificates as herein provided, together with a full release by 
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the Contractor to the Owner waiving all further claims or de- 
104 mauds of any nature, except any claim or demand in regard, 
and to the extent, to which the provisions of Article VI have 
been and/or are invoked. When a payment is to be made hereunder, 
the Owner may require evidence satisfactory to it to be furnished 
showing what obligations, for labor and materials, supplies or equip¬ 
ment used or to be used in the construction of the vessels hereunder, 
are unpaid, and the Owner may at it option, out of any amount not 
paid to the Contractor hereunder, withhold such amount as may be 
necessary to satisfy such obligations, or with the consent of the Con¬ 
tractors satisfy the same. In the event of the filing or attaching of 
any lien or encumbrance (whether valid or invalid) against the 
vessel before the final payment the Owner may at its option out of 
any amounts not paid to the Contractor hereunder withhold such 
amount as mav be necessary to satisfv such lien or encumbrance, or 
may satisfy or remove the same. The Owner will not exercise its 
option to satisfy or remove any lien or encumbrance if the contractor 
desires to contest it, provided that the Contractor will immediately 
take such stops as in the judgment of the Owner will prevent such 
lien or encumbrance from delaying the construction or delivery of 
the vessels hereunder, and will indemnify and save the Owner harm- 

%j 


less from any costs, charges, or damages incurred hv reason of the 
contesting of such lien. It is hereby further stipulated and agreed 
by the Contractor for itself and on its own account and for and on 
account of all persons, firms, associations and corporations furnishing 
labor and materials for said vessels that this contract is upon the ex¬ 
press condition that no lien or rights in rem, of any kind, shall lie 
or attach upon or against any of said vesels or their machinery, fit¬ 
tings, or equipment, or the materials therefor or any part thereof, or 
of either for or on account of any work done upon or about said 
vessels, machinery, fittings, equipment or materials, or of any ma¬ 
terials furnished therefor or in connection therewith, nor for 
105 or on account of any other cause or thing or of any claim or 
demand of any kind, except the claims of the Owner. 

The Contractor agrees to pay all taxes, if any, which may be as¬ 
sessed or assessable against the materials on hand and the vessels 
under construction up to the time said vessels shall be accepted by 
the Owner. The Contractor further agrees to pay all income taxes, 
excess profit taxes, and all other municipal, state, or federal taxes 
which may be assessed or assessable on account of this contract. 


X. 


Claims and Patents • 

t 

The Contractor agrees to protect the Owner from all claims arising 
from accidents or casualties to employees, workmen, or other persons, 
in, on or about the work covered by this contract, and to indemnify 
the Owner against the same. 

The Contractor shall be responsible for all claims, if any, made 
against the Owner for all infringements of patents or patent rights 
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and for the use of all patented articles and shall defend and save 
harmless and indemnify the Owner against all such claims, and from 
all costs, expenses, and damages which it may l>e obliged to pay by 
reason of any such infringement of patents or patent rights, or of 
the use of patented articles, provided that the Owner will, in all in¬ 
stances, notify the Contractor of any claim made against it by reason 
of any such infringement or use of patented articles at the time 
when such claim is made, and will promptly notify the Contractor of 
any suit or suits brought against it therefor and give the Contractor 
an opportunity to defend the same, and provided that no payment 
shall be made by the Owner unless with the consent of the Contractor 
or pursuant to a decree by a proper court in such litigation. 
106 Where the Owner specifically orders the use of the patent or 
patented article, whether or not the existence of the patent 
is known to the parties hereto, the Owner will hold the Contractor 
harmless from any expense, loss, or damage arising from a claim of 
the infringement or use of such patent or patented article, provided 
that the Contractor notifies the Owner as soon as such a claim is made, 
and obevs the instructions of the Owner in connection therewith. 

XI. 


Labor. 


This contract is executed and delivered upon the understanding 
that, if desired by the United States Shipping Board Emergency 
Fleet Corporation, a provision, satisfactory in form and terms to the 
United States Shipping Board Emergency Fleet Corporation, re¬ 
stricting the hours of labor of laborers and mechanics employed by 
the Contractor or by sub-contractors and/or providing for the pay¬ 
ment of extra compensation for over-time work will be inserted in 
the contract, with the same force and effect as if inserted in the con¬ 
tract before the execution and delivery thereof. If by reason of anv 
such instruction the cost of any vessel hereunder shall be increased, 
then the sum to be paid by the Owner to the Contractor as herein 
provided shall be agreed upon by the parties, and if not agreed upon, 
shall be determined as provided in Article VI hereof. 

XII. 


Xot Assignable 


This contract may not be assigned bv the Contractor without the 
consent of the Owner in writing, provided, however, that nothing 
in this contract shall be construed as prohibiting the assign- 
107 ment of payments due, or to become due, to the Contractor, 
for the purpose of obtaining credit for furthering the con¬ 
struction hereby undertaken, but the Owner may by writing make 
such prohibition. 

In order to effectuate the provisions of Article IV hereof, the Con¬ 
tractor agrees that every contract made by it for the furnishing to it 
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of parts, materials, supplies, machinery and equipment, or the us 3 
thereof for the purpose of constructing the vessels agreed to be con¬ 
structed hereunder, will in its terms he made assignable to the 
Owner. 

XIII. 

Members of Congress Xot to Benefit. 

No member of or delegate to Congress, nor Resident Commissioner, 
is or shall he admitted to any share or part of this contract, or to any 
benefit that may arise therefrom, but this Article shall not apply to 
any contract within the operation or exception of Section 116 of the 
Act of Congress approved March 4, 1909 (35 Stats., 1109). 

XIV. 

Insolveney of Contractor. 

Should the Contractor become insolvent, make an assignment or 
commit any act of bankruptcy, the Owner may and is hereby em- 
])owered forthwith to enter, take possession of and complete the work 
without giving any notice thereof to tlie Contractor. 

XV. 

Laborers' and Material Men's Bonds. 

The Contractor agrees to procure and keep in force at its own ex¬ 
pense, in some company or companies approved by the Owner, 
108 all such bond or bonds for the protection of claims and/or 
liens of laborers and/or material men, as may be required by 
the laws of the United States. 


XVI. 

Additional Plant Protection. 

In addition to the customary precautions that have heretofore been 
taken by the Contractor for the guarding and protection of its plant, 
and of the work being carried on therein, the Contractor shall, at its 
own cost, provide such additional watchmen, guards, and devices for 
the protection of its plant property, and of the work in progress for 
the United States Shipping Board Emergency Fleet Corporation, 
against espionage and acts of war, and any damage or delay that 
might result therefrom as may he required by the United States 
Shipping Board Emergency Fleet Corporation. Any saving in in¬ 
surance by reason thereof to accrue to the Contractor, or the Owner, 
at its option, may do the work or may require the Contractor to do 
it. the Owner paying the actual cost thereof, in either of which events 
the Owner shall receive the sole benefit of any reduction in insur¬ 
ance. Should the Owner do the work or pay the cost thereof, all 
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devices and fixtures installed and other improvements made or pur¬ 
chased by the Owner, although affixed to the realty, shall be and re¬ 
main the Owner’s property, with the right to remove the same upon 
the termination of the contract. The Contractor shall have the right 
to purchase such fixtures and improvements upon the completion of 
the contract on the basis of cost to the Owner, less the amount re¬ 
ceived by the Owner bv wav of reductions in premiums and less a 
reasonable allowance for depreciation, if any. If the price cannot 
be agreed upon, it shall be determined by arbitrators appointed in 
the manner provided for in Article VI. In the event the 
100 Owner installs the fixtures or improvements or pays the cost 
thereof the Contractor agrees that it will execute such chattel 
mortgage, bill of sale, or other instrument which may be recorded, 
for tlie purpose of protecting the Owner’s right and title in and to 
the property so furnished or paid for by it. 

XVII. 


Permit*. 


The Contractor agrees to comply with all laws, rules, regulations 
and rerjuirements of the Departments of the United States affecting 
the construction of works, plants, and vessels, in or on navigable 
waters and the shores thereof, and all other waters subject to the con¬ 
trol of the United States, and to procure at its own expense all per¬ 
mits from the United States, State and local authorities which may 
be necessary to begin and carry on the work hereunder, and at ail 
times to comply with all United States, State and local laws in any 
way affecting the work carried on under this contract. 

XVIII. 

Contractor's Plant and Facilities. 


As an inducement to the Owner to enter into this agreement, the 
Contractor represents that the site for its shipbuilding plant at Seattle 
is suitable in all respects. That there is ample water for the launch¬ 
ing of the vessels to be constructed under this contract with unob¬ 
structed navigation to the high seas. Contractor further represents 
that there now exist or will be provided by the Contractor ample 
facilities for the transportation of material and employees to Con¬ 
tractor's vard. 

% 


110 


XIX. 


Checks. 

Payments hereunder shall be made by the Owner by check ad¬ 
dressed to the Contractor by mail at Seattle, Washington. 
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In Witness Whereof the parties hereto have caused this contract 
to be signed by their respective officers and their corporate seals to be 
hereunto affixed, duly attested, on the day above stated. 

SKINNER AND EDDY CORPORATION, 
Bv LOUIS TITUS, 

A tty. in Fact. 

By D. E. SKINNER, 

President. 

Attest: 

[seal.] L. B. STEDMAN, 

Secretary. 

Countersigned: 

SKINNER & EDDY CORPORATION, 

Bv JOHN W. EDDY, 

Director. 

UNITED STATES SHIPPING BOARD 
EMERGENCY FLEET CORPORA¬ 
TION, 

Bv HOWARD COONLEY, 

Vice-President. 

Attest ’ 

[seal.] STEPHEN BOURNE, 

Secretary. 

Approved as to form. 

Date: 6/0/18. 

W. H. W., Jr., 

Legal Division. 


Ill 


Relator’s Exhibit E-7. 


United States Shipping Board Emergency Fleet Corporation, 

Philadelphia, Pa. 

June 25, 1918. 

The Skinner & Eddy Corporation, 

Seattle, Washington. 

Gentlemen : 


In reference to Clause XX, of Contract No. 324, please be advised 
that this clause has been inserted in order to give us control of the 
allocation of orders for certain raw materials, machinery and sup¬ 
plies for the proper accounting of which we are answerable to the 
War Industries Board. As you probably know, the President of the 
United States has given broad authority to the War Industries Board 
for the mobilization of all industries for war purposes and we are 
required by Mr. Baruch, tlie Chairman of the War Industries Board, 
to submit a list of requirements of both raw and finished materials 
before contracts are placed, so that the War Industries Board may 
determine, in case the demand far exceeds the supply, where orders 
shall be placed. 
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The War Industries Board has no intent to interfere with the 
processes of business when a sufficient supply of material or equip¬ 
ment is available and it is injecting itself into this situation only to 
be helpful to the several Governmental agencies and their subcon¬ 
tractors and to avoid the delays incident to unregulated congestion. 

It is on account of the foregoing that we have been compelled, in 
spite of the arguments used by Mr. Titus, to insist that this clause be 
retained. 

Yerv truly vours, 

(Signed) ‘ CHARLES PIEZ, 

Vice-President. 

CP :LSC. 


112 ('o n t ract—II a IIs Nos. 1925-1959, I n clusi ve. 

Contract (Lump Sum Basis) for Complete Vessel—Steel Furnished. 

Contract made this 1st day of June, 1918, between Skinner & Eddy 
Corporation, a corporation organized under the laws of the State of 
Washington, party of the first part (herein called the contractor), 
and the United States Shipping Board Emergency Fleet Corporation, 
a corporation organized under the laws of the District of Columbia 
(herein called the Owner), representing the United States of 
America, party of the second part. 

For a valuable consideration, the receipt of which is hereby ac¬ 
knowledged by both parties, and in consideration of the mutual 
promises of the parties, it is agreed as follows: 

I. 

Shipbuilding Plant. 

1. The contractor agrees to maintain upon a suitable site at Seattle, 
Washington, (which site shall provide ample depth of water for 
launching the vessels herein contracted for and for navigating said 
vessels to the high seas) a complete shipbuilding plant, including 
office buildings, shops, building slips, plant equipment and appurte¬ 
nances. including proper fire protection, adequate to assure the con¬ 
struction. completion and delivery of the vessels under the terms 
and at the times hereinafter provided for. 

Work. 

2. The contractor hereby agrees to construct at its own risk and 

expense, under the rules and regulations of the American 
118 Bureau of Shipping thirty-five (85) steam, steel cargo vessels, 
the first four of which are to be of the Well Deck Type of 
8.800 tons d. W. C. capacity each, and are to be constructed under 
the plans and specifications attached to Contract No. 175 between the 
parties dated January 15, 1918, with such changes and modifications 
as have been made therein prior to the date of this agreement. The 
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remaining thirty-one (31) vessels are to be of the Shelter Deck Type 
and of 9,600 tons d. w. c. each and to be constructed under the plans 
and specifications attached to Contract No. 309 S. C. as approved by 
the Owner on June 15, 1918. 

Deliveries. 

The Contractor agrees to deliver said vessels complete with pro¬ 
pelling machinery, auxiliaries and equipment, with full military 
requirements, according to said drawings and specifications to the 
Owner, afloat at the works of the Contractor at Seattle, Washing¬ 
ton, as follows: 


The 

first 

vessel, 

October 

31, 

1918. 

4 l 

second 

a 

November 

30, 

1918. 

a 

third 

a 

December 

31, 

1918. 

a 

fourth 

a 

January 

31, 

1919. 

u 

fifth 

a 

February 

28, 

1919. 

ii 

sixth 

a 

March 

15, 

1919. 

4 i 

seventh 

i i 

March 

30, 

1919. 

u 

eighth 

a 

April 

15, 

1919. 

a 

ninth 

a 

April 

30, 

1919. 

a 

tenth 

a 

May 

31, 

1919. 

a 

eleventh 

a 

May 

31, 

1919. 

ii 

twelfth 

a 

J une 

15, 

1919. 

a 

thirteenth 

a 

June 

30, 

1919. 

a 

fourteenth 

a 

July 

31, 

1919. 

a 

fifteenth 

a 

August 

31, 

1919. 

a 

sixteenth 

a 

August 

31, 

1919. 

a 

seventeenth 

a 

September 15, 

1919. 

114 






The 

eighteenth 

vessel, 

September 30, 

1919. 

<< 

nineteenth 

a 

October 

31, 

1919. 

u 

twentieth 

a 

November 30, 

1919. 

ii 

twenty-first 

a 

November 30, 

1919. 

a 

twenty-second 

a 

December 

15, 

1919. 

ii 

twenty-third 

a 

December 

31, 

1919. 

a 

twenty-fourth 

a 

January 

31, 

1920. 

it 

twenty-fifth 

a 

February 

28, 

1920. 

a 

twenty-sixth 

a 

February 

28, 

1920. 

a 

twenty-seventh 

a 

March 

15, 

1920. 

a 

twenty-eighth 

a 

March 

31, 

1920. 

a 

twenty-ninth 

a 

April 

15, 

1920. 

a 

thirtieth 

a 

May 

15, 

1920. 

a 

thirty-first 

a 

May 

31, 

1920. 

a 

thirty-second 

a 

June 

15, 

1920. 

a 

thirty-third 

a 

June 

15, 

1920. 

a 

thirty-fourth 

a 

June 

30, 

1920. 

a 

thirty-fifth 

n 

July 

31, 

1920. 
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II. 

Payments. 

1. In consideration of the performance of this agreement by the 
Contractor, the Owner agrees to pay therefor a lump sum purchase 
price for each of the completed 8,800 ton vessels of One Million 
Seven Hundred Sixteen Thousand Dollars ($1,716,000) and for 
each completed 0,600 ton vessel, the sum of One Million Eight Hun¬ 
dred Forty-live Thousand Dollars ($1,845,000). Such purchase 
price shall be paid in the following manner: 

(a) Five per cent (5%) of the contract price of all said steamers 
thirty (30) days after signing this contract. 

( aa ) Five per cent (5%) of the contract price of all of said ves¬ 
sels on or before November 1st, 1918. 

115 (//) Ten per cent (10%) of the contract price of each 

vessel when the keel thereof is laid. 

(c) Five per cent (5% ) of the contract price of each vessel when 
fifty per cent (50% ) of the floors are in place. 

(fl) Five per cent (5% ) of the contract price of each vessel when 
fifty per cent (50% ) of the tank top is in place. 

(e) Five per cent (5%) of the contract price of each vessel when 
one-half of the frames thereof are in place. 

(/) Five per cent (5%) of the contract price of each vessel when 
all the frames thereof are in place, and stem and stern posts are up. 

(g) Ten per cent (10% ) of the contract price of each vessel when 
one-half of the plating is bolted in place. 

(h) Ten per cent (10% ) of the contract price of each vessel when 
bulkheads and decks are in place. 

(i) Ten per cent (10%) of the contract price of each vessel when 
said vessel is fully plated, and the decks and the outside of the ves¬ 
sels are entirelv caulked. 

O’) Ten per cent (10% ) of the contract price of each vessel when 
said vessel is successfully launched. 

(k) Ten per cent (10% ) of the contract price of each vessel when 
steel houses are completed and machinery, boilers, auxiliaries and 
equipment are installed. 

(/) The balance of the contract price of each vessel after comple¬ 
tion and steam trial and on delivery to and acceptance by the Owner 
of such completed vessel. 


Trial 

2. Before final acceptance of each vessel by the Owner, the Con¬ 
tractor shall make, at the Contractor’s expense, a dock trial covering 
test of main propelling machinery, boiler, auxiliaries and will run 
a trial trip or trips over a measured mile on Puget Sound, and the 
vessel without cargo but with fuel ballast, or water tanks filled as 
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may be required to sufficiently submerge its propeller, will 

116 make a speed of eleven and one-half (HMs) knots over this 
measured course. Both dock trial and trial trip or trips, 

shall be to the reasonable satisfaction of the Owner. 

Acceptance. 

3. If no defects develop during the aforesaid trial and provided 
that the vessel has been completed in accordance with the plans and 
specifications and in full accord with the terms of this contract, the 
vessel shall be taken over and accepted by the Owner. 

Correct Defects. 

4. If at any time within six months after the aforesaid accept¬ 
ance of any of the said vessels any defect in the material or work¬ 
manship, other than such as arc due to fair wear and tear or mis¬ 
use, shall appear, same shall be corrected and repaired to the satis¬ 
faction of the Director General of the Owner, at a port in this coun¬ 
try and at the Contractors expense, provided that the liability of 
the builder in this respect shall not extend beyond the actual re¬ 
placement or remedy of such defective parts, and provided full her 
that if the vessel cannot be conveniently repaired at a port in this 
country, the builder’s liability shall be limited to a sum equivalent 
to the cost of supplying the material and doing the work in ques¬ 
tion at a port in the United States. Upon acceptance of each vessel, 
the Contractor shall furnish a bond in form satisfactory to the 
Owner, and with a surety or sureties thereon acceptable to the 
Owner, which bond shall be in the penal sum of Twenty Five 
Thousand Dollars ($25,000), and shall he conditional upon the 
full and faithful performance by the Contractor of the terms of 
this paragraph 1 of Article II. 

117 Inspector's Certificate. 

5. No inspector's certificate given or payment made under the 
terms of this contract (except the final payment) shall be conclu¬ 
sive evidence of the performance of this contract, either in whole or 
in part, and no payment shall be construed to be an acceptance of 
defective work or improper materials. Every facility shall be af¬ 
forded by the Contractor to the inspectors appointed by the Owner. 
It shall he the right and duty of such inspectors, either personally 
or by deputies, to inspect all materials and workmanship entering 
into the construction, and to accept such materials and/or workman¬ 
ship as are in conformity with specifications, and promptly to reject 
all materials and or workmanship which do not comply with the 
specifications; such condemnation, if any, of materials to be made 
by such inspectors whenever defects are discovered prior to the 
final aceptance of the vessel by the Owner. Notice of rejection shall 
be in writing, signed by a designated representative of the Owner. 
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Wages to Be Paid. 

6. It is agreed that the wages paid shall be those fixed by the 
Shipbuilding Wage Adjustment Board for the Seattle District ef¬ 
fective February 1st, 1918. In the event said Adjustment Board 
shall make any increase in the scale of wages, the net increase in 
labor cost for the vessel shall be borne bv the Owner; in the event 
of anv decrease the Owner shall receive the sole l>enefit thereof. If 
Sunday, holiday, night work, or overtime work be resorted to, it 
shall he without additional expense to the Owner unless specifically 
authorized bv the Owner in advance. 

118 Protections for Increased Freight Rates. 

7. The Owner agrees to pay the increase in freight rates over 
those in force as of the date of this agreement, upon all material, 
machinery and equipment used in the vessels herein contracted for. 
In order to avail itself of this protection the Contractor must furnish 
the Owner with the originals of all freight bills, together with 
copies of the freight tariffs in effect at the date of this contract, and 
the freight tariffs under which Contractor claims the benefit of 
this protection, and such other documents and papers as may be 
necessary to determine what sums, if any, are due the Contractor. 
Reimbursement to the Contractor for the excess paid over the rates 
in force at the date of this contract shall be made monthly, if prac¬ 
ticable. 

Inspectors and Auditors. 

8. The Owner’s inspectors, or other duly authorized representa¬ 
tives, shall have full and free access to the works of the Contractor 
and to all work and material on hand. The Owner's auditors shall 
have the right at reasonable and proper times to‘inspect the Con¬ 
tractor’s accounts, records and original entries, vouchers, and sup¬ 
porting papers, but only upon writtten direction from the Owner's 
treasurer, general auditor or assistant general auditor. This provi¬ 
sion, however, shall not be construed to require the Contractor to 
keep its accounts in any manner different from that in which they 
are now kept. 

Insurance. 

9. The Contractor agrees to insure and keep insured at its own 
expense for the benefit of the Owner in insurance companies satis¬ 
factory to the Owner or otherwise, said vessels and all materials and 
supplies for and to be used in construction under this contract 

against any and all damage by fire and marine risks, light- 

119 ning. settling of staging, breakage of ways, and risks of 
launching during such construction and until final com¬ 
pletion and delivery to and acceptance by the Owner; such insurance 
to l>c in the usual form and to be payable to the Owner and the 
Contractor as their interests may appear, and for an amount not 
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less than the amounts of the instalments of payment which from 
time to time have been made; Provided, that the amount of insur¬ 
ance required shall not exceed at any time the amount available in 
the insurance market, and that before placing the same the Owner 
has the option of waiving any insurance, or the Owner may itself 
carry the risk, in either of which events the contract price shall be 
reduced by an amount corresponding to the cost of said insurance 
so waived or risk carried by the Owner. 

III. 

Alterations. 

1. The Owner shall have the right, but only by orders in writing, 
to make such reasonable alterations, omissions, additions or substi¬ 
tutions not materially affecting the general design of the vessel 
as the Owner may deem necessary. The Contractor agrees to accede 
to and carry the same into effect, as though such alterations, omis¬ 
sions, additions, or substitutions were originally provided for in this 
contract. If by reason thereof, the cost of the construction here¬ 
under shall be increased, then the sum to be paid by the Owner to 
the Contractor as herein provided shall be increased to an amount 
which shall be agreed upon. If the construction shall be rendered 
less expensive by reason thereof, the sum to be paid shall be de¬ 
creased by an amount which shall be agreed upon. In case the 
parties are unable to agree as to the effect of such alterations, omis¬ 
sions, additions and substitutions or the price thereof, the dispute 

shall be determined as provided by Article VI hereof. When- 
120 ever possible the amount by which the purchase price shall 
be so increased or diminished shall be agreed upon at the 
time the changes are ordered. 

Delay. 

2. If the Contractor be delaved or obstructed in the transaction 
or completion of the work provided for bv this contract by the act, 
delay, neglect or default of the Owner, or by reason of alterations or 
additions by the Owner, or the commandeering by the United States 
Government of materials on the ground or materials purchased by 
the Contractor but not delivered, or by reason of strikes, fires, light¬ 
ning, earthquake, flood, riot, insurrection, or war, or by reason of 
suspension of deliveries of material or machinerv for any of the 
causes above stated, or by reason of instructions or orders given by 
the Owner or the United States under Articles III, XI or XX hereof, 
or by any other cause beyond the reasonable control of the Con¬ 
tractor, beyond the time herein fixed, the time of delivery shall be 
extended for a period equivalent to the time lost by reason thereof. 
Provided, that no request for extension of the contract time shall 
be considered unless the contractor, within thirty (30) days from 
the occurrence of an alleged cause of delay shall notify the Director 
General of the Owner, in writing, of the facts and circumstances 
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in each case and of the extent to which the Contractor claims that 
the completion of the vessel is thereby delayed; and provided 
further that the Owner may without prejudice to the rights of the 
Contractor, reserve his decision upon any and all claims for exten¬ 
sion until the completion of the vessel, the work in the meantime 
not to be discontinued or delayed on account thereof. In the event 
that parties shall not agree as to such extension, such extension 
shall be determined in accordance with Article VI hereof. 

121 . IV. 


Forfeiture. 

The progress of the work must at all times be satisfactory to the 
Owner. Upon any failure or omission of the Contractor to make 
such satisfactory progress, (unless caused by circumstances beyond 
its control) the Owner may upon thirty (30) days written notice to 
the Contractor declare this contract forfeited. In that event the 
Owner mav immediately enter the shipvard and take possession of it 
and its facilities and of the vessels and materials and equipment. 
The Owner shall thereupon cause to be taken and filed with the 
United States Shipping Board a full and complete statement and in¬ 
ventory of all work done or begun on or about the vessels and of all 
materials on hand applicable thereto, the Owner may proceed with 
the completion of the vessels in accordance with this contract either 
at the shipyard with its equipment, and facilities, or elsewhere, by 
contract or otherwise, and in its discretion use for this purpose all 
suitable materials on hand and included in the inventory. 

Provided, however. That if the Contractor can show to the 
satisfaction of the Director General of the Owner reasonable industry 
and good faith in the prosecution of the work hereunder, and that 
the delays have been caused bv circumstances over which it had no 

* 4 

control, the Contractor shall be allowed such opportunity as the 
Director General of the Owner may deem reasonable to complete the 
work. 

V. 


Title. 


It is agreed that title to all vessels, either completed or under con¬ 
struction, in so far as they shall have been inspected and approved 
by the Owner, shall be in the United States of America, and 
122 that the title for all material for the furtherance of work un¬ 
der this contract, however and by whomsoever contracted for 
or assembled or set up in the shipyard or used in the construction of 
the work under this contract, shall be in the Owner at all times. 
Nothing contained herein, however, shall be construed as a waiver by 
the Owner of its right to direct the replacement of unsatisfactory 
workmanship and/or materials. 
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vr. 

Disputes. 

In case the parties fail to agree as to any matter connected with 
this contract, or any doubt or dispute arises as to the meaning or 
effect of this contract or of the drawings and specifications which are 
a part hereof, or as to the manner of doing the work provided for 
hereunder, or as to materials used or the time to he allowed or the 
amounts to be paid or allowed for ^Iterations, omissions, additions, 
or substitutions, or as to any other particular, the matter shall be 
promptly referred to and determined by the Director General of the 
Owner, or his successor at the time in office, and his decision shall be 
final and binding upon the parties. 

In case after delivery of a completed vessel to the Owner under this 

contract (but only in that event), the Contractor shall deem that it is 

aggrieved by any decision of the Director General as to any disputed 

matter hereunder of any kind, and shall give notice in writing to 

the Owner to that effect within sixty (60) days after delivery or after 

final payment by the Owner, such matter shall be determined by a 

board which shall consist of three naval architects or engineers, or 

experts to be appointed, one by the Owner, one by the Contractor, 

and the third arbitrator shall be selected bv the two arbitrators first 

* 

chosen, and if they cannot agree on such third arbitrator, then the 
latter shall be named by the Classification Society under which the 
vessels are being constructed. Such board shall, within 
123 thirty (30) days after submission of such matter to it, make 
its determination and its findings (made by a majority of the 
board) shall be conclusive and binding on both parties. 

VII. 

Time of Essence. 

It is agreed by both parties that time is of the essence of this con¬ 
tract. The Contractor will commence and carry through to com¬ 
pletion the work under this contract with all possible dispatch, will 
give precedence in its plant or plants to the work hereunder, subject 
only to the prior rights, if any, of a department of the United States 
of America, and will not enter into anv other contract or undertake 
any work or sendee at its works which will interfere in any material 
manner with the completion of the work undertaken hereunder. 

VIII. 

Bonus and Liquidated Damages. 

Should the Contractor succeed in delivering any of the vessels to 
the Owner complete on or before the dates above provided, the Owner 
agrees to pay as premium fer advanced delivery the sum of $50,- 


so 
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000.00 for each completed vessel so delivered. In the event the Con¬ 
tractor should be delayed in delivering any vessel within the times 
provided solely because of any act or default of the Owner under the 
terms of this contract or any orders given to the Contractor by the 
Owner and/or the United States under Article XX, and the Con¬ 
tractor could and would have delivered such vessel within the time 
provided but for the Owner’s act or default or such orders; and. 
furtherance, if the Contractor shall succeed in delivering such vessel 
within such extension of time as shall be allowed it because 
124 of the Owner’s act or default or such orders; the aforesaid 
bonus shall be pavable to the Contractor. Any delay due to 
failure of a common earner to deliver material or equipment, if 
shipped within such time as to reach its destination in the ordinary 
course of business, shall likewise act as an extension of the delivery 
dates in the manner and for the purpose hereinbefore provided. 

Should the Contractor fail to deliver anv of said vessels within thirty 

«, • 

(30) days after the dates herein fixed, the Contractor agrees to pay 
the Owner as liquidated damages on each such vessel the sum of 
Twenty Five Thousand Dollars ($25,000), provided, however, that 
if the Contractor is allowed an extension of time for any of the 
causes herein set out in Article III, Section Two (2), the aforesaid 
liquidated damages shall not become due and payable, if the vessel 
is delivered within such extended time. In the event that some of 
the vessels are delivered after the times herein fixed and other vessels 
are delivered prior to the times herein fixed, then the number of days 
gained on any ship delivered ahead of the schedule date shall be 
applied and credited against the number of days lost on any shir or 
ships delivered after the schedule date, and the Contractor shall re¬ 
ceive the bonus herein provided on all ships when delivered, deliveries 
of which have averaged to come within such schedule dates. In 
case the days lost on any delayed ship have not been made up by 
predelivery of ships prior to delivery of such delayed ship, then the 
bonus on any delayed ship shall be paid when the days lost thereon 
shall have been made up by subsequent deliveries of ships prior to 
the schedule dates. 

IX. 

Liens and Taxes. 


The Contractor agrees to deliver the vessels to the Owner free and 
clear of any lien or encumbrance. The Contractor further 
12*> agrees upon the delivery of each vessel to deliver to the Owner 
all papers and documents necessary and/or convenient to 
confer upon the Owner a full and unencumbered title to such vessels 
including classification certificates as herein provided, together with 
a full release by the Contractor to the Owner waiving all further 
claims or demands of any nature, except any claim or demand in 
regard, and to the extent, to which the provisions of Article VI have 
been and/or are invoked. When a payment is to be made hereunder, 
the Owner may require evidence satisfactory to it to be furnished 
showing what obligations, for labor and materials, supplies or equip- 
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ment used or to be used in the construction of the vessels hereunder, 
are unpaid, and the Owner may at its option, out of any amount not 
paid to the Contractor hereunder, withhold such amount as mav he 
necessary to satisfy such obligations, or, with the consent of the Con¬ 
tractor, satisfy the same. In the event of the filing or attaching of 
any lien or encumbrance (whether valid or invalid) against the 
vessel before the final payment, the Owner may at its option out of 
any amounts not paid to the Contractor hereunder withhold such 
amount as may he necessary to satisfy such lien or encumbrance, or 
may satisfy or remove the same. The Owner will not exercise its 
option to satisfy or remove any lien or encumbrance if the Con¬ 
tractor desires to contest it, provided that the Contractor will im¬ 
mediately take such steps as in the judgment of the Owner will 
prevent such lien or encumbrance from delaying the construction 
or delivery of the vessels hereunder, and will i-demnify and save the 
Owner harmless from any costs, charges, or damages incurred by 
reason of the contesting of such lien. It is hereby further stipulated 
and agreed by the Contractor for itself and on its own account and 
for and on account of all persons, firms, associations and corpora¬ 
tions furnishing labor and materials for said vessels that this con¬ 
tract is upon the express condition that no lien or rights in rem. of 
any kind, shall lie or attach upon or against any of said 
12G vessels or their machinery, fittings, or equipment, or the 
materials therefor or any part thereof, or of either for or on 
account of any work done upon or about said vessels, machinery, 
fittings, equipment or materials, or of any materials furnished there¬ 
for or in connection therewith, nor for or on account of anv other 
cause or thing or of any claim or demand of any kind, except the 
claims of the Owner. 

The Contractor agrees to pay all taxes, if any, which may be as¬ 
sessed or assessable against the materials on hand and the vessels 
under construction up to the time said vessels shall be accepted by 
the Owner. The Contractor further agrees to pay all income taxes, 
excess profit taxes, and all other municipal, state, or federal taxes 
which may be assessed or assessable on account of this contract. 

X. 

Claims and Patents. 

The Contractor agrees to protect the Owner from all claims arising 
from accidents or casualties to employees, workmen, or other persons, 
in, on or about the work covered by this contract; and to indemnify 
the Owner against the same. 

The Contractor shall be responsible for all claims, if any, made 
against the Owner for all infringements of patents or patent rights 
and for the use of all patented articles, and shall defend and save 
harmless and indemnify the Owner against all such claims, and from 
all costs, expenses, and damages which it may be obliged to pay by 
reason of any such infringement of patents or patent rights, or of the 
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use of patented articles, provided that the Owner will, in all instances, 
notify the Contractor of any claims made against it by reason of any 
such infringement or use of patented articles at the time when such 
claim is made, and will promptly notify the Contractor of any suit 
or suits brought against it therefor and give the Contractor an oppor¬ 
tunity to defend the same, and provided that no payment shall 
127 be made by the Owner unless with the consent of the Con¬ 
tractor or pursuant to a decree by a proper court in such liti¬ 
gation. Where the Owner specifically orders the use of the patent or 
patented article, whether or not the existence of the patent is known 
to the parties hereto, the Owner will hold the Contractor harmless 
from any expense, loss, or damage arising from a claim of the in¬ 
fringement or use of such patent or patented article, provided that 
the Contractor notifies the Owner as soon as such claim is made, and 
obevs the instructions of the Owner in connection therewith. 

XI. 

Labor. 


This contract is executed and delivered upon the understanding 
that, if desired by the United States Shipping Board Emergency 
Fleet Corporation, a provision, satisfactory in form and terms to the 
United States Shipping Board Emergency Fleet Corporation, restrict¬ 
ing the hours of labor of laborers and mechanics employed by the 
Contractor or by sub-contractors and/or providing for the payment 
of extra compensation for over-time work will be inserted in the con¬ 
tract, with the same force and effect as if inserted in the contract 
before the execution and deliverv thereof. If bv reason of any such 
instruction the cost of any vessel hereunder shall be increased, then 
the sum to be paid by the Owner to the Contractor as herein provided 
shall be agreed upon by the parties, and if not agreed upon, shall be 
determined as provided in Article VI hereof. 


XII. 


Not Assignable. 

This contract may not be assigned by the Contractor without the 
consent of the Owner in writing, provided, however, that noth- 
128 ing in this contract shall be construed as prohibiting the as¬ 
signment of payments due, or to become due, to the Con¬ 
tractor, for the purpose of obtaining credit for furthering the con¬ 
struction hereby undertaken, but the Owner may by writing make 
such prohibition. 

In older to effectuate the provision of Article IV hereof, the Con¬ 
tractor agrees that every contract made by it for the furnishing to it 
of parts, materials, supplies, machinery and equipment, or the use 
thereof for the purpose of constructing the vessels agreed to he con¬ 
structed hereunder, will in its terms be made assignable to the Owner. 
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XIII. 

Members of Congress Not to Benefit. 

No member of or delegate to Congress, nor Resident Commissioner, 
is or shall be admitted to any share or part of this contract, or to any 
benefit that may arise therefrom, but this Article shall not apply to 
any contract within the operation or exception of Section 11(5 of the 
Acts of Congress approved March 4, 1909 (35 Stats. 1109). 

XIV. 

Insolvency of Contractor. 

Should the Contractor become insolvent, make an assignment or 
commit any act of bankruptcy, the Owner may and is hereby em¬ 
powered forthwith to enter, take possession of and complete the work 
without giving any notice thereof to the Contractor. 

XV. 

Laborers' and Material Men's Bonds. 

The Contractor agrees to procure and keep in force at its own ex¬ 
pense, in some company or companies approved by the Owner, 
129 all such bond or bonds for the protection of claims and/or 
liens of laborers and/or material men, as may be required 

bv the laws of the United States. 

* 

XVI. 

Additional Plant Protection. 

In addition to the customary precautions that have heretofore been 
taken by the Contractor for the guarding and protection of its plant, 
and of the work being carried on therein, the Contractor shall, at its 
own cost, provide such additional watchmen, guards, and devices 
for the protection of its plant property, and of the work in progress 
for the United States Shipping Board Emergency Fleet Corporation, 
against espionage and acts of war, and any damage or delay that 
might result therefrom as may be required by the United States 
Shipping Board Emergency Fleet Corporation. Any saving in in¬ 
surance by reason thereof to accrue to the Contractor. Or the Owner, 
at its option, may do the work or may require the Contractor to do 
it, the Owner paying the actual cost thereof, in either of which 
events the Owner shall receive the sole benefit of any reduction in 
insurance. Should the Owner do the work or pay the cost thereof, 
all devices and fixtures installed and other improvements made or 
purchased by the Owner, although affixed to the realty, shall be 
and remain the Owner’s property, with the right to remove the 
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same upon the termination of the contract. The Contractor shall 
have the right to purchase such fixtures and improvements upon 
the completion of the contract on the basis of cost to the Owner, 
less the amount received bv the Owner bv wav of reductions in 
premiums and less a reasonable allowance for depreciation, if any. 
If the price cannot be agreed upon, it shall be determined by 
arbitrators appointed in the manner provided for in Article VI. In 
the event the Owner installs the fixtures or improvements or pays 
the cost thereof the Contractor agrees that it will execute such 

130 chattel mortgage, bill of sale, or other instrument which may 
be recorded, for the purpose of protecting the Owner’s right 

and title in and to the property so furnished or paid for by it. 

XVII. 

Permits. 

The Contractor agrees to comply with all laws, rules, regulations 
and requirements of the Departments of the United States affecting 
the construction of works, plants and vessels, in or on navigable 
waters and the shores thereof, and all other waters subject to the 
control of the United States, and to procure at its own expense all 
permits from the United States, State and local authorities, which 
may be necessary to begin and carry on the work hereunder, and 
at all times to comply with all United States, State and local laws in 
any way affecting the work carried on under this contract. 

XVIII. 

Contractor's Plant and Facilities. 

As an inducement to the Owner to enter into this agreement, the 
Contractor represents that the site for its shipbuilding plant at 
Seattle is suitable in all respects. That there is ample water for 
launching of the vessels to be constructed under this contract with 
unobstructed navigation to the high seas. Contractor further repre¬ 
sents that there now exists or will be provided by the Contractor 
ample facilities for the transportation of material and employees to 
Contractor's vard. 

XIX. 

131 Check's. 

Pavments hereunder shall be made bv the Owner bv check ad- 

%j %j 

dressed to the Contractor by mail at Seattle, Washington. 

XX. 

Manner and Priority of Obtaining Materials and Equipment. 

It is recognized in view of war conditions, that it may become 
necessarv for the United States to exercise control over the manner 
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and priority in which materials and equipment are obtained under 
this contract. It is agreed between the parties hereto that if it is 
desired by the Owner and/or the United States, that all contracts 
and agreements for equipment and materials to be used under this 
contract shall be submitted to the Owner and/or the United States, 
and tbat any orders given to the Contractor by the Owner, or the 
United States with regard to such contracts and agreements, will be 
promptly complied with by the Contractor. 

In witness whereof the parties hereto have caused this contract to 
he signed by their respective officers and their corporate seals to be 
hereunto affixed, duly attested, on the day above stated. 

SKINNER & EDDY CORPORATION, 
By D. E. SKINNER, 

President. 

Countersigned: 

SKINNER & EDDY CORPORATION, 

By JOHN W. EDDY, 

Director. 

Attest: 

[seal.] E. B. STEDMAN, 

Secretary. 

UNITED STATES SHIPPING BOARD 
EMERGENCY FLEET CORPORA- 
TION, 

By HOWARD COONLEY, 

Vice-President. 

Attest! 

[seal.] STEPHEN A. BOURNE, 

Secretary. 

Approved: 

D. H. BENDER, 

Comptroller. 

Approved as to form. 

Dated: 6/12/18. 

WILLIAM H. WHITE, 

Leyal Division. 

132 Relators’ Exhibit E-8. 

Supplemental contract, made this 18th day of July, 1018, between 
Skinner and Eddy Corporation, a corporation organized under the 
laws of the State of Washington, party of the first part (herein called 
the Contractor), and the United States Shipping Board Emergency 
Fleet Corporation, a corporation organized under the laws of the 
District of Columbia (herein called the Owner), representing the 
United States of America, party of the second part, witnesseth; 

That Whereas, the Contractor is constructing and/or is to con¬ 
struct for the Owner fifteen (15) 9.600-ton dead-weight steel cargo 
carrying vessels under contract No. 309 S. C., dated May 27, 1918, 
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and thirty-one (31) 9.600-ton deadweight steel cargo carrying vessels 
under contract No. 324 S. C., dated June 1, 1918; and the Contractor 
believes that the change in the type of construction of said vessels 
from the Transverse to the Ishenvood system would result in earlier 
deliveries and the price of each vessel so constructed reduced, due 
to the use of a lesser amount of steel. 

Now, Therefore, for a valuable consideration, receipt whereof is 
hereby acknowledged by both parties, and in consideration of the 
mutual promises of the parties, it is agreed as follows: 

I. 

It is agreed that relative to the said forty-six (46) 9.600-ton 
deadweight steam steel cargo carrying vessels now being constructed 
or to be constructed bv the Contractor under said contracts Nos. 
309 8. C. and 324 S. C., the Contractor may. at its option, change 
the type of the construction of any of said vessels from the Transverse 
to the Isherwood system. Notice in writing of such change in the 
type of construction <4 any of said vessels shall be given by the 
Cbn tractor to the Owner. 

In the event the Contractor elects to make such change in the type 
of construction of any of said vessels, the purchase price of any 
such vessel so constructed shall be reduced from One Million. Eight 
Hundred Forty-Five Thousand Dollars ($1,845,000) to One Million, 
Eight Hundred Twenty Thousand Dollars ($1,820,000); and tlie 
plans and specifications of such vessels so changed as to type of con¬ 
struction shall be prepared by the Contractor and approved by 
Owner, the American Bureau of Shipping. Except as to type of 
construction no change shall be made in the plans and specifications. 
Changes in dimensions of vessels will be permitted, hut deadweight 
tonnage must not be reduced below 9,600 tons and vessels must 
make speed required in contracts 309 8. C. and 324 8. C. 

II. 

In addition to the Fifty Thousand Dollars ($50,000) bonus, 
provided for in said contracts the Owner will pay an additional bonus 
to the Contractor of Eight Hundred Dollars ($800) per day per 
vessel for each and every day said vessel is delivered prior to the 
respective delivery dates specified in said contracts. In all other 
respects, the clause providing for bonus and liquidated damages in 
contracts No. 309 8. C. and No. 324 8. C. shall remain in force. 

133 III. 

The Contractor may, at its option, construct any of such vessels 
on the ways of either of its shipyards but this arrangement as to the 
place of the construction of vessels shall in no way affect the pro¬ 
visions for the payment of rental due and payable under the lease 
dated June 1st, 1918. 
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IV. 


Warranty Regarding Commissions. 


The Contractor expressly warrants that it has employed no third 
persons to solicit or obtain this contract in its behalf or to cause or 
procure the same to he obtained upon compensation in any way 
contingent, in whole or in part, upon such procurement; and that 
it has not paid, or promised or agreed to pay, to any third persons 
in consideration of such procurement or in compensation for services 
in connection therewith any brokerage, commission or percentage 
upon the amount receivable by it hereunder, and that it has not in 
estimating the contract price demanded bv it, included any sum by 
reason of any such brokerage, commission or percentage, and that 
all moneys payable to it hereunder are free from obligation to any 
other persons for services rendered or supposed to have been rendered 
in the procurement of this contract. 

It further agrees that any breach of this warranty shall constitute 
adequate cause for the annulment of this contract by the Owner 
and that the Owner may retain to its own use from any sums due 
or to become due thereunder an amount equal to any brokerage, 
commission or percentage so paid, or agreed to be paid. 


V. 


Except as herein provided, all the provisions of said contracts 
30b S. C. and 324 S C. shall be unchanged and shall remain in full 
force and effect. 

134 In witness whereof, the parties hereto have caused this con¬ 
tract to be signed by their respective officers and their corporate 
seals to be hereunto aflixed, duly attested, on the dav above stated. 
[seal.] SKINNER AND EDDY CORPORATION, 

By I). E. SKINNER, (Signed) 

President. 

LOUIS TIITUS, 

Director. 


Attest: 

L. B. STEDMAN, 

Secretary. 


[seal.] 


Attest: 

(Signed) 


UNITED STATES SHIPPING BOARD 
EMERGENCY FLEET CORPORATION, 
By HOWARD COONLEY, (Signed) 

Vice-President. 


STEPHEN BOURNE, 

Secretary. 


Approved as to Form. Date: 9/9/18. 

(Signed) HARRY F. HELVIG, 

Legal Division. 
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Approved : 

(Signed) D. H. BENDER, 

Comptroller. 

By T. ED. NEW, Asst. 

Approved Sept. 18. 1018. 

MORRIS DONN FERRIS, 

Manaycr, Contract Division. 

Approved: 0/10/18. 

(Signed) DANIEL II. COX, 

A. B. II., 

Manaycr Division of Steel Ship Construction. 
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Relator’s Exhibit E-9. 
Contract So. 447. 


Contract made this 18th dav of .Julv, 1918, between Skinner & Eddv 
Corporation, a corporation organized under the laws of the State 
of Washington, party of the fiist part (herein called the (’on- 
tractor) and the United States Shipping Board Emergency Fleet 
Corporation, Corporation organized under the laws of the Dis¬ 
trict of Columbia, (herein called the Owner) representing the 
United States of America, party of the second part. 

For a valuable consideration, receipt of which is hereby acknowl¬ 
edged by both parties and in consideration of the mutual promises 
of the parties, it is agreed as follows: 

I. 


Shipyard. 

1. The Contractor agrees to maintain upon a suitable site, a com¬ 
plete shipbuilding plant, including unobstructed channel to high 
seas, office building, shops, building slips, plant equipment and ap¬ 
purtenances including adequate protection against lire, fencing and 
other necessary arrangements for protection of the yard and the 
Owner's interests against trespassers; necessary and proper hygienic 
and sanitary conditions; which site shall be served with ample facil¬ 
ities for the transportation of materials and employees and shall he 
so located as to have available sufficient housing accommodations 
for Contractor's employees, all to be satisfactory to the Owner and 
adequate to insure the construction, completion and delivery of the 
vessels under the terms and at the time herein provided for. 

Work. 

2. The Contractor hereby agrees to construct at its own risk and 
expense, under the rules and regulations of the American Bureau of 
Shipping, twelve (12) steam steel cargo carrying vessels of the 
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shelter deck type and of 9,600 tons deadweight carrying capacity 
each. The vessels to be constructed in accordance with the drawings 
and specifications piepared by the Contractor, which shall be identical 
with the plans and specifications for the 31 vessels, shelter deck 
type, provided for in Contract #324 S. C. between the parties, 
except as they may be changed under terms of contract supplemental 
to #309 S. C. and 324 S. C. It is agreed, however, that the type 
of construction of said vessels may be changed to the Isherwood 
construction at the Contractor’s option, in which event changes in 
the dimensions of said vessels will be permitted, provided the 
136 deadweight tonnage is not reduced below 9,600 tons and the 
ships make the speed of 11 Vl> knots under all the required con¬ 
ditions of Article II, Section 2 hereof. If the Contractor exercises its 
option to change the type of construction to Isherwood construction, 
then the plans shall he approved by the American Bureau of Ship¬ 
ping. All plans and specifications shall be attached hereto and made 
a part hereof and shall bear the approval in writing of the Owner. 


Deliveries 


3. The Contractor agrees to deliver said vessels complete with 
propelling machinery, auxiliaries and equipment with full military 
requirements according to said drawings and specifications to the 
Owner afloat at the works of the Contractor at Seattle, Washington, 
as follows: 

Two of said vessels on August 31, 1919. 

“ “ “ “ “ September 30, 1919. 

“ “ “ “ “ October 31,1919. 

“ “ “ “ “ November 30, 1919. 

“ “ “ “ “ December 31,1919. 

“ “ “ “ “ January 31,1920. 

4. It is understood and agreed that none of the vessels herein 
contracted for are to be constructed at what is known as Plant #2 
of the Contractor until such time as all of the vessels to be constructed 
under Contract #324 S. C. and Contract #309 S. C. between the 
parties, have been completed and delivered to the Owner. 

II. 

Price. 

1. In consideration of the performance of this agreement by the 
Contractor the Owner agrees to pay therefor a lump sum purchase 
price of One Million Eight Hundred Forty-five Thousand 
137 Dollars ($1,845,000.) for each of such completed vessels; 

Provided, that in the event the Contractor, at its option, 
changes the type of construction of any of said vessels from the Trans¬ 
verse to the Isherwood system, the purchase price for any such vessel 
shall be One Million Eight Hundred Twenty Thousand Dollars 
($1,820,000.). 

Such purchase price shall be paid in the following manner: 
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(а) Five per cent (5%) of the contract price of all* said vessels 
thirty (30) days after signing this contract. 

(б) Five per cent (5%) of the contract price of all of said vessels 
on or before November 1st, 1018. 

( c ) Ten per cent (10%) of the contract price of each vessel when 
the keel thereof is laid. 

( d ) Five per cent (5%) of the contract price of each vessel 
when fifty per cent (50% ) of the floors are in place. 

(e) Five per cent (5% ) of the contract price of each vessel when 
fifty per cent (50%) of the tank top is in place. 

(/) Five per cent (o%) of the contract price of each vessel when 
one-half of the frames thereof are in place. 

(</) Five per cent (5% ) of the contract price of each vessel when 
all the frames thereof are in place, and stem and stern posts are up. 

( h ) Ten per cent (10% ) of the contract price of each vessel when 
one-half of the plating is bolted in place. 

(/) Ten per cent (10% ) of the contract price of each vessel when 
bulkhead and decks are in place. 

(j) Ten per cent (10% ) of the contract price of each vessel when 

said vessel is fully plated, and the decks and the outside of the 

vessels are entirelv caulked. 

* 

(/ ) Ten per cent (10% ) of the contract price of each vessel when 
said vessel is successfullv launched. 

(/) Ten per cent (10%) of the contract price of each 
138 vessel when steel houses are completed and machinery, 
boilers, auxiliaries and equipment are installed. 

(m) The balance of the contract price of each vessel after com- 
pletion and steam trial and on delivery to and acceptance by the 
Owner of such completed vessel. 

Trial. 

2. Before final acceptance of each vessel by the Owner, the Con¬ 
tractor shall make, at the Contractor’s expense, a dock trial covering 
test of main propelling machinery, boiler, auxiliaries and will run 
a trial trip or trips over a measured mile on Puget Sound, and the 
vessel without cargo hut with fuel ballast, or water tanks filled as 
may he required to sufficiently submerge its propeller, will make a 
speed of eleven and one-half (11 1 1*) knots over this measured 
course. Both dock trial and trial trip or trips, shall he to the reason¬ 
able satisfaction of the Owner. 

Acceptance. 

3. If no defects develop during the aforesaid trial and provided 
that the vessel has been completed in accordance with the plans 
and specifications and in full accord with the terms of this contract, 
the vessel shall he taken over and accepted by the Owner. 
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Correct Dejects. 

4. If at any time within six months after the aforesaid acceptance 
of any of the said vessels any defect in the material or workmanship, 
other than such as are due to fair wear and tear or misuse, shall 
appear, same shall he corrected and repaired to the satisfaction of 

the Director General of the Owner, at a port in the United 

139 States and at the Contractor’s expense, provided that the 
liability of the builder in this respect shall not extend beyond 

the actual replacement or remedy of such defective parts, and 
provided, further, that if the vessel cannot he conveniently repaired 
at a port in this country, the builders liability shall be limited to a 
sum equivalent to the cost of supplying the material and doing the 
work in question at a port in the United States. Upon acceptance 
of each vessel, the Contractor shall furnish a bond in form satisfactory 
to the Owner, and with a surety or sureties thereon acceptable to the 
Owner, which bond shall he in the penal sum of Twenty Five 
Thousand Dollars ($25,000.) and shall he conditional upon the full 
and faithful performance by the Contractor of the terms of this 
paragraph 4 of Article IT. 

Inspectors Certificate. 

5. No inspector's certificate given or payment made under the 
terms of this contract (except the final payment) shall be conclusive 
evidence of the performance of this contract, either in whole or in 
part, and no payment shall be construed to be an acceptance of 
defective work or improper materials. Every facility shall be 
afforded by the Contractor to the inspectors appointed by the Owner. 
It shall be the right and duty of such inspectors, either personally 
or by deputies, to inspect all materials and workmanship entering 
into the construction, and to accept such materials and/or workman¬ 
ship as are in conformity with specifications, and promptly to reject 
all materials and/or workmanship which do not comply with the 
specifications; such condemnation, if any, of materials to be made 
by such inspectors whenever defects are discovered prior to the final 
acceptance of the vessel by the Owner. Notice of rejection shall 
be in writing, signed bv a designated representative of the Owner. 

140 Wages to be Paid. 

6. It is agreed that the wages paid shall be those fixed by the 
Shipbuilding Wage Adjustment Board for the Pacific Coast District, 
effective as of the date of this contract. In the event the Adjustment 
Board shall make any increase in the scale of wages, the net increase 

in labor cost for the vessels shall be borne bv the Owner: in the 

%/ • 

event of anv decrease the Owner shall receive the sole benefit thereof. 
If Sunday, holiday, night or over-time work he resorted to, it shall 
he without additional expense to the Owner unless specifically 
authorized by the Owner in advance. 
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Protection for Increased Freight Rates. 

7. The Owner agrees to pay the increase in freight rates over 
those in force, as of .June 1. 1918, upon all material, machinery and 
equipment used in the vessels herein contracted for. In order to 
avail itself of this protection the Contractor must furnish the Owner 
with the originals of all freight hills, together with copies of the 
freight tariffs in effect as of June 1, 1918, and the freight tariffs 
under which the Contractor claims the benefit of this protection, and 
such other documents and papers as may be necessary to determine 
what sums, if any, are due the Contractor. Reimbursement to the 
Contractor for the excess paid over the rates in force as of June 1, 
1918, shall he made monthly, if practicable. 

Inspectors and Auditors. 

8. The Owner’s inspectors, or other duly authorized representative, 
shall have full and free access to the works of the Contractor and 
to all work and material on hand. The Owner’s auditors shall have 

the right at reasonable and proper times to inspect the 
141 Contractor's accounts, records and original entries, vouchers, 
and supporting papers, but only upon written direction from 
the Owner’s treasurer, general auditor, or assistant general auditor. 
This provision, however, shall not be construed to require the 
Contractor to keep its accounts in any manner different from that 
in which they are now kept. 


Insurance. 

9. The Contractor agrees to insure and keep insured at its own 
expense for the benefit of the Owner in insurance companies satis¬ 
factory to the Owner or otherwise, said vessels and all materials and 
supplies for and to be used in construction under this contract against 
any and all damage by fire and marine risks, lightning, settling of 
staging, breakage of ways, and risks of launching during such con¬ 
struction and until final completion and delivery to and acceptance 
by the Owner; such insurance to be in the usual form and to be 
payable to the Owner and the Contractor as their interests may 
appear, and for an amount not less than the amounts of the install¬ 
ments of payment which from time to time have been made; Pro¬ 
vided. that the amount of insurance required shall not exceed at any 
time the amount available in the insurance market, and that before 
placing the same the Owner has the option of waiving any insurance, 
or the Owner mav itself carrv the risk, in either of which events the 
contract price shall he reduced by an amount corresponding to the 
cost of said insurance so waived or risk carried by the Owner. 
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III. 

Alterations. 

1. The Owner shall have the right, but only by orders in writing, 

to make such reasonable alterations, omissions, additions, or 

142 substitutions not materially affecting the general design of the 
vessels as the Owner mav deem necessarv. The Contractor 

4 . 

agrees to accede to and carry the same into effect, as though such 
alterations, omissions, additions or substitutions were originally 
provided for in this contract. If by reason thereof, the cost of 
construction hereunder shall be increased, then the sum to be 
paid by the Owner to the Contractor as herein provided shall be 
increased by an amount which shall be agreed upon. If the 
construction shall be rendered less expensive by reason thereof, the 
sum to be paid shall be decreased by an amount which shall be 
agreed upon. In case the parties are unable to agree as to the effect 
of such alterations, omissions, additions and substitutions or the 
cost thereof, the dispute shall be determined as provided for by 
Article VI hereof. Whenever possible the amount by which the 
purchase price shall be so increased or diminished shall be agreed 
upon at the time changes are ordered. 

Delay. 

2. If the Contractor be delaved or obstructed in the transaction or 

«/ 

completion of the work provided for by this contract by the act, 
delay, neglect or default of the Owner, or by reason of alterations 
or additions by the Owner, or the commandeering by the United 
States Government of materials on the ground or materials purchased 
by the Contractor but not delivered, or by reason of strikes, fires, 
lightning, earthquake, flood, riot, insurrection, or war, or by reason 
of suspension of deliveries of material or machinery for any of the 
causes above stated, or by delay or failure of manufacturers to 
deliver material or machinery, or by! reason of instructions given by 
Owner under Articles XI and XX hereof, or bv anv other cause 
beyond the reasonable control of the Contractor, beyond the time 
herein fixed, the time of delivery shall be extended for a period 
equivalent to the time lost by reason thereof. Provided, that 

143 no request for extension of the contract time shall be 
considered unless the Contractor, within twenty (20) days 

from the occurrence of an alleged cause of delay, shall notify the 
Director General of the Owner, in writing, of the facts and circum¬ 
stances in each case and of the extent to which the Contractor claims 
that the completion of the vessel is thereby delayed; and provided 
further that the Owner may, without prejudice to the rights of the 
Contractor, reserve its decision upon any and all claims for extension 
uptil the completion of the vessel, the work in the meantime not to 
be discontinued or delayed on account thereof. In the event that 
the parties shall not agree as to such extension, such extension shall 
be determined in accordance with Article VI hereof. 
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IV. 

Forfeitu re. 

The progress of the work must at all times be satisfactory to the 
Owner. Upon any failure or omission of the Contractor to make 
such satisfactory progress, (unless caused bv circumstances beyond 
its control), the Owner may declare this contract forfeited. In 
that event the Owner mav immediately enter the shipyard and take 
possession of it and its facilities and of the vessels and materials and 
equipment. The Owner shall thereupon cause to be taken and tiled 
with the United States Shipping Board a full and complete statement 
and inventory of all work done or begun on or about the vessels and 
of all materials on hand apjdicable thereto. The Owner may 
proceed with the completion of the vessels whether at the Contractor’s 
shipyard with its equipment, and facilities, or elsewhere, by contract 
or otherwise, and in its discretion use for this purpose all suitable 
materials on hand and included in the inventory and Contractor’s 
shipyard and facilities, or any part thereof. 

Provided, however, That if the Contractor can show to the 
144 satisfaction of the Director General of the Owner reasonable 
industry and good faith in the prosecution of the work here¬ 
under, and that the delays have been caused bv cirucmstances over 

%j 

which it had no control, the Contractor shall be allowed such oppor¬ 
tunity as the Directoi General of the Owner may deem reasonable 
to complete the work. 

V. 

Title. 

It is agreed that title to all vessels, either completed or under 
construction, in so far as they shall have been inspected and approved 
by the Owner, shall be in the United States of America, and that 
the title to all material for the furtherance of work under this 
contract, however, and by whomsoever contracted for or assembled or 
set up in the shipyard or used in the construction of the work under 
this contract, shall he in the Owner at all times. Nothing contained 
herein, however, shall be construed as a waiver by the Owner of its 
right to direct the replacement of unsatisfactory workmanship and/or 
materials at the Contractor's expense. 

VI. 

Disputes. 

In case the parties fail to agree as to any matter connected with 
this contract, or any doubt or dispute arises as to the meaning or 
effect of this contract or of the drawings and specifications which 
are a part hereof, or as to the manner of doing the work provided 
for hereunder, or as to the materials used or the time to be allowed 
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or the amounts to be paid or allowed for alterations, omissions, 
additions, or substitutions, or as to any other particular, the matter 
shall be promptly referred to and determined by the Director 

145 General of the Owner, or his successor at the time in office, 
and his decision shall be final and binding upon the parties. 

In case, after delivery of a completed vessel to the owner under 

this contract (but only in that event), the Contractor shall deem 

that it is aggrieved by any decision of the Director General as to 

any disputed matter hereunder of any kind, and shall give notice 

in writing to the Owner to that effect within sixty (60) days after 

delivery or after final payment by the Owner, such matter shall be 

determined bv a board which shall consist of three naval architects 
* 

or engineers, or other experts to be appointed, one by the Owner, one 
by the Contractor, and the third arbitrator shall within ten (10) days 
be selected by the two arbitrators first chosen, and if they cannot 
agree on such third arbitrator, then the altter shall be named by the 
Classification Society under which the vessels are being constructed. 
Such Board shall, within thirty (30) days after submission of such 
matter to it, make its determination and its findings (made by a 
majority of the board) shall be conclusive and binding on both 
parties. 

VII. 

Time of Essence. 

It is agreed by both parties that time is of the essence of this 
contract. The Contractor shall commence and carry through to 
completion the work under this contract with all possible dispatch, 
shall give precedence in its plant or plants to the work hereunder, 
subject only to the prior rights, if any, of a department of the 
United States of America, and will not enter into anv other 
contract or undertake any other work or service which will interfere 
in any material manner with the completion of the work under¬ 
taken hereunder. 

146 VIII. 

Bonus and Liquidated Damages. 

Should the Contractor succeed in delivering any of the vessels to 
the Owner complete on or before the dates above provided, the Owner 
agrees to pay as premium for advanced delivery the sum of $50,000.00 
for each complete vessel so delivered. In the event the Contractor 
should be delayed in delivering any vessel within the times provided 
solely because of any act or default of the Owner under the terms 
of the contract or any orders given to the Contractor by the Owner 
and/or the United States under Article XX, and the Contractor 
could and would have delivered such vessel within the time provided 
but for the Owner’s act or default or such orders; and, furthermore, 
if the Contractor shall succeed in delivering such vessel within such 
extension of time as shall be allowed it because of the Owner’s act 
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or default or such orders; the aforesaid bonus shall be payable to 
the Contractor. Any delay due to failure of a common carrier to 
deliver material or equipment, if shipped within such time as to 
reach its destination in the ordinary course of business, shall like¬ 
wise act as an extension of the delivery dates in the manner and for 
the purpose hereinbefore provided. Should the Contractor fail to 
deliver anv of said vessels within thirtv (30) days after the dates 
herein fixed, the Contractor agrees to pay the Owner as liquidated 
damages on each such vessel the sum of Twenty-five Thousand 
Dollars ($25,000) provided, however, that if the Contractor is allowed 
an extension of time for any of the causes herein set out in Article 
III, Section two (2), the aforesaid liquidated damages shall not 
become due and payable, if the vessel is delivered within such ex¬ 
tended time. In the event that some of the vessels are delivered after 
the times herein fixed and other vessels are delivered prior to the 
times herein fixed, then the number of days gained on any 
147 ship delivered ahead of the schedule date shall be applied and 
credited against the number of days lost on any ship or ships 
delivered after the schedule date, and the Contractor shall receive 
the bonus herein provided on all ships when delivered, deliveries of 
which have averaged to come within such schedule dates. In case 
the days lost on any delayed ship have not been made up by pre¬ 
delivery of ships prior to delivery of such delayed ship, then the 
bonus on any delayed ship shall he paid when the days lost thereon 
shall have been made up by subsequent deliveries of ships prior to 
the schedule dates. In addition to the Fifty Thousand Dollars 
($50,000) bonus provided for herein, the Owner agrees to pay to 
the Contractor the sum of Eight Hundred Dollars ($800.00) per 
day per vessel for each and every day that said vessel is delivered 
prior to the delivery date specified herein. 

IX. 


Liens and Taxes. 


The Contractor agrees to deliver the vessels to the Owner free 
and clear of anv lien or encumbrance. The Contractor further 
agrees upon the delivery of each vessel to deliver to the Owner all 
papers and documents necessary and/or convenient to confer upon 
the Owner a full and encumbered title to such vessels, including 
classification certificates as herein provided, and such other certifi¬ 
cates and documents as may be necessary or required by law. together 
with a full release by the Contractor to the Owner waiving all further 
claims or demands of any nature, except any claim or demand in 
regard, and to the extent, to which the provisions of Article VI have 
been and/or are invoked. When a payment is to be made hereunder, 
the Owner may require evidence satisfactory to it to be furnished 
showing what obligations for labor and materials, supplies or equip¬ 
ment used or to be used in the construction of the vessels hereunder 
are unpaid, and the Owner may at its option, out of any 
148 amount not paid to the Contractor hereunder, withhold such 
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amount as may be necessary to satisfy such obligations, or 
with the consent of the Contractor satisfy the same. In the event 
of the filing or attaching of any lien or encumbrance (whether valid 
or invalid) against any of the vessels before the final payment, the 
Owner may at its option out of any amounts not paid to the Con¬ 
tractor hereunder withhold such amount as may be necessary to 
satisfy such lien or encumbrance, or may satisfy or remove the same. 
The Owner will not exercise its option* to satisfy or remove any lien 
or encumbrance if the Contractor desires to contest it, provided that 
the Contractor will immediately take such steps as in the judgment 
of the Owner will prevent such lien or encumbrance from delaying 
the construction or delivery of the vessels hereunder, and will in¬ 
demnify and save the Owner harmless from any cost, charges, or 
damages incurred by reason of the contesting of such lien. It is 
hereby further stipulated and agreed bv the Contractor for itself and 
on its own account and for and on account of all persons, firms, 
associations and corporations furnishing labor and materials for said 
vessels that this contract is upon the express condition that no lien 
or rights in rem, of any kind, shall lie or attach upon or against 
any of said vessels, or their machinery, fittings, or equipment, or the 
materials therefor, or any part thereof, or for or on account of any 
work done upon or about said vessels, machinery, fittings, equip¬ 
ment or materials, or of any materials furnished therefor or in con¬ 
nection therewith, nor for or on account of any other cause or thing, 
or of any claim or demand of any kind, except the claims of the 
Owner. 

The Contractor agrees to pay all the taxes, if any, which may be 
assessed or assessable against the materials on hand and the vessels 
under construction up to the time said vessels shall be accepted by 
the Owner. The Contractor further agrees to pay all income taxes, 
excess profit taxes, and all other municipal, state, or federal taxes 
which may be assessed or assessable on account of this contract. 

149 X. 

Claims and Patents. 

The Contractor agrees to protect the Owner from all claims arising 
from accidents or casualties to employees, workmen, or other persons, 
in, on or about the work covered by this contract, and to indemnify 
the Owner against the same. 

The Contractor shall be responsible for all claims, if any, made 
against the Owner for all infringements of patents or patent rights 
and for the use of all patented articles, and shall defend and save 
harmless and indemnify the Owner against all such claims, and from 
all costs, expenses, and damages which the Owner may be obliged to 
pay by reason of any such infringement of patents or patent rights, 
or of the use of patented articles, provided that the Owner will, in 
all instances, notify the Contractor of any claims made against it by 

7—4S45a 
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reason of any such infringement or use of patented articles at the 
time when such claims is made, and will promptly notify the Con¬ 
tractor of any suit or suits brought against it therefor and give the 
Contractor an opportunity to defend the same, and provided that no 
payment shall he made by the Owner unless with the consent of the 
Contractor or pursuant to a decree of a proper court in such litiga¬ 
tion. W here the Owner specifically orders the use of the patent or 
patented articles, whether or not the existence of the patent is known 
to the parties hereto, the Owner will hold the Contractor harmless 
from any expense, loss, or damage arising from a claim of the in¬ 
fringement or use of such patent or patented articles, except where 
the Contractor’s contract plan and/or specifications provide for such 
use, and provided that the Contractor notifies the Owner as soon as 
such claim is made, and obevs the instruction of the Owner in con- 
nection therewith. 

XI. 


Labor. 


This contract is executed and delivered upon the understanding 
that, if desired by the United States Shipping Board Emergency 
Fleet Corporation, a provision, satisfactory in form and terms to the 
United States Shipping Board Emergency Elect Corporation, restrict¬ 
ing the hours of labor of laborers and mechanics employed by the 
Contractor or by Sub-contractors and/or providing for the payment 
of extra compensation for over-time work, will be inserted in the 
contract, with the same force and effect as if inserted in the contract 
before the execution and deliverv thereof. If bv reason of anv such 

t %/ t 

instruction the cost of anv vessel hereunder shall be increased, then 

* 

the sum to be paid by the Owner to the Contractor as herein provided 
shall be agreed upon by the parties, and if not agreed upon, shall 
be determined as provided in Article VI hereof. 

XII. 


Not Assignable. 

This contract may not be assigned by the Contractor without the 
consent of the Owner in writing, provided, however, that nothing 
in this contract shall be construed as prohibiting the assignment of 
payments due, or to become due, to the Contractor, for the purpose 
of obtaining credit for furthering the construction hereby undertaken 
but the Owner may by writing make such prohibition. 

In order to effectuate the provisions of Article IX hereof, the Con¬ 
tractor agrees that every contract made by it for the furnishing to 
it of parts, materials, supplies, machinery and equipment, or the 
use thereof for the purpose of constructing the vessels agreed 
151 to be constructed hereunder, will in its terms be made assign¬ 
able to the Owner. 
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XIII. 

Members of Congress Not to Benefit. 

No member of or Delegate to Congress, nor Resident Commissioner, 
is or shall be admitted to any share or part of this contract, or to 
any benefit that may arise therefrom, but this Article shall not 
apply to any contract within the operation or exception of Section 
116 of the Act of Congress approved March 4, 1909, (35 Stats. 1109). 

XIV. 

Insolvency of Contractor. 

Should the Contractor become insolvent, make an assignment or 
commit any act of bankruptcy, the Owner may and is hereby em¬ 
powered forthwith to enter, take possession of and complete the work 
without giving any notice thereof to the Contractor. 

XV. 

Laborers’ and Material Men’s Bonds. 

The Contractor agrees to procure and keep in force at its own 
expense, in some company or companies approved by the Owner, all 
such bond or bonds for the protection of claims and/or liens of labor¬ 
ers and/or material men, as may be required by the laws of the United 
States or any State in which Contractor is doing any work. 

152 XVI. 

Additional Plant Protection. 

In addition to the customary precautions that have heretofore been 
taken by the Contractor for the guarding and protection of its plant, 
and of the work being carried on therein, the Contractor, shall, at 
its own cost, provide such additional watchmen, guards, and devices 
for the protection of its plant and property and of the work in 
progress for the Owner against fire, espionage and acts of war, and 
any damage or delay that might result therefrom as may be required 
by the Owner, and the Contractor further agrees at its own expense 
to promptly comply with all instructions given it by the Owner in 
regard to the management and conduct of its fire protection, watching 
and guarding systems; any saving in insurance by reason thereof 
to aecure to the Contractor. Or the Owner, at its option, may 
furnish and install such devices, in which event the Owner shall 
receive the benefit of any reduction in insurance as a result thereof. 
Should the Owner install such devices and fixtures although affixed 
to the realty, they shall be and remain the Owner’s property, with 
the right to remove the same upon the termination of this contract. 
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The Contractor shall have the right to purchase such fixtures and 
improvements upon the completion of the contract on the basis 
of cost to the Owner, less the amount received bv the Owner by wav 
of reductions in premiums and less a reasonable allowance for de¬ 
preciation, if any. If the price cannot be agreed upon, it shall be 
determined by arbitrators appointed in the manner provided for in 
Article VI. In the event the Owner installs the fixtures or improve¬ 
ments or pays the cost thereof, the Contractor agrees that it will 
excute such chattel mortgage, bill of sale, or other instrument which 
may be recorded, for the purj>ose of protecting the Owner’s 

153 right and title in and to the property so furnished or paid 
for by it. 

XVII. 

Permits. 

The Contractor agrees to comply with all laws, rules, regulations 
and requirements of the Departments of the United States affecting 
the construction of works, plants, and vessels, in or on navigable 
waters and the shoies thereof, and all other waters subject to the 
control of the United States, and to procure at its own expense all 
permits from the United States, State and local authorities which 
may be necessary to begin and carry on to completion, the work 
hereunder, and at all times to comply with all United States, State 
and local laws in any way affecting the work carried on under this 
contract. 

XVIII. 

Contractor’s Plant and Facilities. 

As an inducement to the Owner to enter into this agreement, the 
Contractor represents that the site for its ship-building plant at 
Seattle is suitable in all respects. That there is ample water for 
launching of the vessels to be constructed under this contract with 
unobstructed navigation to the high seas. Contractor further re¬ 
presents that there now exists or will be provided by the Contractor 
ample facilities for the transportation of material and employees to 
Contractor’s vard. 

XIX. 

Warranty Regarding Commissions. 

The Contractor expressly warrants that it has employed no third 
persons to solicit or obtain this contract in its behalf or to 

154 cause or procure the same to be obtained upon compensation 
in any way contingent, in whole or in part, upon such pro¬ 
curement ; and that it has not paid, or promised or agreed to pay, 
to any third persons in consideration of such procurement or in com¬ 
pensation for services in connection therewith any brokerage, com¬ 
mission or percentage upon the amount receivable by it hereunder, 
and that it has not in estimating the contract price demanded by 
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it, included any sum by reason of any such brokerage, commission, 
or percentage, and that all moneys payable to it hereunder are free 
from obligation to any other persons for services rendered or sup¬ 
posed to have been rendered in the procurement of this contract. 

It further agrees that any breach of this warranty shall consti¬ 
tute adequate cause for the annulment of this contract by the Owner 
and that the Owner may retain to its own use from any sum due or 
to become due thereunder an amount equal to any brokerage com¬ 
mission or percentage so paid, or agreed to be paid. 

XX. 

Manner and Priority of Obtaining Materials and Equipment. 

It is recognized, in view of war conditions, that it may become 
necessary for the United States to exercise complete control over the 
manner and priority in which materials, supplies and equipment 
necessary for the work hereunder are obtained by, or furnished to, 
the Contractor. It is agreed between the parties hereto that if re¬ 
quired by the owner and/or the United Staes, the Contractor will 
promptly submit to the Owner and/or the United States a classified 
schedule of the Contractor's requirements for all materials, supplies 
and equipment to be used under this contract, and copies of any or 
all contracts, agreements or orders for such materials, sup- 
155 plies or equipment, and the Contractor hereby agrees that it 
will promptly comply with, and be bound by, any and all 
instructions issued bv the Owner and/or the United States with 
respect to such contracts, agreements or orders for materials, sup¬ 
plies, and equipment. 

XXI. 


Checks. 


Pavments hereunder shall be made bv the Owner by check ad- 

t j «/ 

dressed to the Contractor by mail at Seattle, Washington. 

In witness whereof the parties hereto have caused this contract 
to be signed by their respective officers and their corporate seals to 
be hereunto affixed, dulv attested, on the day above stated. 

SKINNER & EDDY CORPORATION, 
[seal.] By D. E. SKINNER, (Signed) 

President. 


Attest: 

(Signed) 


[seal.] 


L. B. STEDMAN, 

Secretary. 

UNITED STATES SHIPPING BOARD 
EMERGENCY FLEET CORPORA¬ 
TION, 

By HOWARD COONLEY, (Signed) 

Vice President. 
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Attest: l ’ 

(Signed) STEPHEN X. BOURNE. 

Secretary. 

Approved: 9/10/18. 

(Signed) DANIEL H. COX, 

Manager Division of Steel 

Ship Construction. ' 

Approved as to form: Date: 9/9/18. 

(Signed) HARRY F. IIELVIG, 

Legal Division. 

Approved : 

(Signed) D. II. BENDER, 

Comptroller, 

Bv T. ED. NEW, Asst. 

Approved Sept. 18, 1918. 

(Signed) MORRIS DONN FERRIS, 

Manager Contract Division. 

156 Relator s Exhibit E-10 

Supplemental Agreement to Contracts No. 809. S. C. Hulls 1731- 

1745, Inclusive; No. 824, S. C. Hulls 1929-1959; No. 447. S. C . 

Hulls 2292-2308; Between Skinner A Eddy Corporation and 

United States Shipping Board Emergency Fleet Corporation. 

Supplemental agreement executed in triplicate the tenth day of 
December, 1918 between Skinner & Eddy Corporation, a corpora¬ 
tion under the laws of the State of Washington (hereinafter called 
the contractor) and the United States Shipping Board Emergency 
Fleet Corporation, a corporation under the laws of the District of 
Columbia representing the United States of America (hereinafter 
called the owner) Witnesseth: 

1. The contractor is constructing or is to construct for the owner 
fifteen (15) 9,600 ton deadweight steel cargo carrying vessels under 
contract 809 S. C. dated Mav 27. 1918 and thirtv-one (81) 9.600 
ton steel cargo carrying vessels under contract 324 S. C. dated June 
1, 1918 and twelve (12) 9,600 ton deadweight steel cargo carrying 
vessels under contract 447 S. C. dated July 18, 1918 under the terms 
and conditions set forth in said contracts and amendments thereto. 

2. Under the provisions of contract 447 S. C. and amendments 
to contract 309 S. C. and 324 S. C. (dated July 18, 1918) the con¬ 
tractor was given the option to change the type of construction of 
any of said fifty-eight vessels from the Transverse to the Isherwood 
System and in the event the contractor elected to make such change 
in the type of construction in any such vessels, the purchase price 
of any such vessel so constructed was to be reduced $25,000, to wit: 
from $1,845,000 to $1,820,000. 

3. Pursuant to supplemental agreement of July 18, 1918, above 
referred to the contractor has proceeded to change the type of con^ 
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struction of fourteen of said fifty-eight vessels from the Transverse 
to the Isherwood System and is constructing same in accord there¬ 
with. / 

157 4. In view of the fact (recognized by the parties hereto) 
there was not, at the time of entering into the supplemental 

agreement aforesaid or contract 447 S. C. a definite and complete 
understanding or meeting of the minds as to the character, expense 
or extent, of the alterations contemplated, permissible under or re¬ 
quired by the proposed change of construction from the Transverse 
to the Isherwood System, and in order to settle and dispose of dif¬ 
ferences of opinion and controversies incident lo and resulting from 
the above stated facts, the parties hereto have, in consideration of 
the premises and the mutual promises herein, agreed to and do 
hereby amend said original contracts as heretofore amended and 
agree as follows: 

(a) The owner is to accept the fourteen vessels which the con¬ 
tractor has already proceeded to change from the Transverse to the 
Isherwood System paying the contractor One Million Seven Hun¬ 
dred Ninety-five Thousand ($1,795,000) for each of the said four¬ 
teen vessels,—which said sum the contractor agrees to accept in full 
payment therefor. 

( b ) The remaining forty-four vessels covered by said contracts are 
to be constructed under the Transverse System in accord with the 
original plans and specifications and at the original contract price, 
to wit: One Million Eight Hundred Forty-five Thousand ($1,845,- 
000) for each complete vessel, 

Provided, however; the lines of the forty-four vessels above re¬ 
ferred to shall be subject to change at option of the Emergency 
Fleet Corporation and at the option of the owner of the Isherwood 
type of construction may be called for on the vessels,—in which 
event any proper credit to the owner resulting from this form of 
construction shall be allowed by the contractor. 

Except as herein provided the provisions of said contracts, 

158 309 8. C., 324 8. C. and 447 8. C. shall be unchanged and re¬ 
main in full force and effect. 


[seal.] SKINNER & EDDY CORPORATION, 
By I). E. SKINNER, 

President. 

Attest: 

By L. B. 8TEDMAN, 

Secretary. 


[seal. 1 SKINNER & EDDY CORPORATION, 

Bv II. G. SEABORN, 

%/ t 

Director. 

[seal.] UNITED STATES SHIPPING BOARD 
EMERGENCY FLEET . CORPORA¬ 
TION, 

Bv HOWARD COONLEY, 

Vice-President. 
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Attest: 

By WAYNE V. O'NEIL, 

Assistant Secretary. 


Approved as to form. 

Date 12/11/18. 

CAM D. DORSEY, 

Legal Division. 

Noted: 

D. H. BENDER. 

Comptroller. 

Approved: 12/11/18. 

DANIEL H. COX, 

Manager Division of Steel Ship Construction. 

Approved: Dee. 11 P. M. 

MORRIS DOWN FERRIS, 

Manager Contract Division. 

159 Relator's Exhibit F. 

This indenture. Made tlie First day of June, 1918, between United 
States Shipping Board Emergency Fleet Corporation, a corporation 
organized and existing under the laws of the District of Columbia, 
representing the United States of America, party of the first part, 
hereinafter called Lessor, and Skinner & Eddy Corporation, a cor¬ 
poration organized and existing under the laws of tlie State of 
Washington, party of the second part, hereinafter called Lessee. 

Lessor, having entered into an agreement with Seattle Construction 
and Drvdock Company, hearing date 10th day of May, 1918, to 
acquire certain assets of said company, the transfer of which by 
said agreement, is to take effect as of the close of the business of May 
81, 1918, and Lessee, having agreed with Lessor to lease the property 
so acquired upon terms and conditions herein set forth: 

Now. therefore, this indenture, witnesseth, that Lessor has let and 
by these presents does grant, demise and to farm let unto Lessee 
and Lessee does hereby lease from lessor the following described 
property, real and personal, to wit: 

The buildings, ways, shops and premises situate in the City of 
Seattle, State of Washington, consisting of approximately 33 acres 
of ground including the harbor area, bounded and described as 
follows: 

Beginning at a point on the east line of Block 368, Seattle Tide 
Lands, which point is 3 feet south of the northeast corner of lot 5 
of said block; thence west along a line parallel to and 3 feet distant 
south of the north line of said lot- 5 to the inner harbor line: thence 
south 17 degrees, 14 minutes and 15 seconds west along the said 
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inner harbor line to the north line of Connecticut street; thence 
east along the said north line of Connecticut Street 709.254 feet; 
thence north 188.5 feet to the south line of lot 16 in said block 
368, intersecting the said south line at a point 448.611 feet west of 
the southeast comer of said lot; thence east along the said south line 
of lot 16, 448.611 feet to the east line of said block 338; thence 
northeasterly and north along the east line of block 368 to point 3 
feet south of the northeast corner of lot 5 at the point beginning (ex¬ 
cepting therefrom the south 15 feet of lot —, block 368) together 
with all the right, title and interest of Lessor, secured by it from 
Seattle Construction and Drydock Company, in or to lands under 
water adjacent to the tract above described. 

Together with a certain strip of land approximately 45 feet by 
35 feet, lying in lot 17, block 368, and also all the right, title and 
interest of lessor, formerly all the right, title and interest of Seattle 
Construction and Drydock Company, in and to certain property lying 
immediately north of the first tract hereinbefore referred to 

160 in and by virtue of a certain lease or agreement entered into 
between the owner of said property and Seattle Construction 

and Drydock Company; together with the plant and all equipment, 
fixed and portable, and machinery, wharves, piers, caissons, docks 
other than drydocks, structures, superstructures, erections and fix¬ 
tures, and all other appurtenances and accessories purchased by 
Lessor from Seattle Construction and Drydock Company, by the 
agreement of May 10th hereinbefore referred to, exclusive of any 
property to he removed to the Tacoma plant of the Seattle Company, 
under and by virtue of the terms of the said contract of purchase 
and sale. 

To have and to hold the above described property and premises, 
which will be hereinafter referred to as the “demised premises," unto 
Lessee from the first day of June nineteen hundred and eighteen 
for and during and until the full end and term of two (2) years 
thence next ensuing, that is to say, until the first day of June, 
nineteen hundred and twenty. 

Yielding and Paying for the demised premises unto Lessor as and 
for rent reserved to Lessor, the following sums at the times specified, 
to-wit: The sum of One hundred and twenty-five thousand ($125,- 
000.00) dollars, for the first of the thirty periods of demised term, 
that is to sav. from the first day of June, nineteen hundred and 
eighteen, up to and including the date upon which the first of thirty- 
five (35) certain ships to be constructed by Lessee at the demised 
premises is to be delivered to Lessor by the terms of the construction 
contract about to be entered into between the parties; for each of 
the twenty-nine additional periods thereafter, the sum of One 
hundred and twenty-five thousand ($125,000.00) dollars, to be paid 
at the termination of the successive periods, viz: as and when each of 
the next twenty-nine (29) of the said thirty-five (35) ships is to be 
delivered by the terms of the construction contract. 

If I .essee shall deliver ships under the construction contract 

161 prior to the date specified in the construction contract, the 
equivalent period of the demised term shall be deemed to 
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have terminated at the date of said prior deliver} 7 and the rent 
reserved for said period shall become due and payable at the date 
of actual deliver}'. 

Provided always, that if it shall happen that the said rent or any 
part thereof shall not be paid on any day on which the same ought 
to be paid as aforesaid, or within thirty days thereafter, or if the 
Lessee shall during the term of this lease vacate or abandon the 
aforesaid premises or violate any covenant, agreement or proviso 
by Lessee to be performed or fulfilled under the terms hereof, which 
violation shall continue for a period of thirty days after notice 
thereof, then and in any such case, and at all times thereafter, it 
shall and may be lawful for Lessor into the said demised premises, 
or any part thereof, in the name of the whole to re-enter and re- 
posses, hold and enjoy the same again, as of its former estate and 
interest therein, and remove all persons therefrom by summary 
proceedings or otherwise, anything herein contained to the contrary 
in anywise notwithstanding. But said lessor shall be entitled at 
its election, instead of giving said notice, or terminating the lease 
as aforesaid for the breach of any covenant, to restrain by injunc¬ 
tion such violation of the covenant. 

And lessee covenants and agrees to and with Lessor as follows: 
That it. Lessee, shall and will during the term hereby demised 
well and truly pay unto Lessor the said rent hereby reserved at the 
times hereinbefore limited for the payment thereof, without deduc¬ 
tion or delav. 

%/ 

And lessee further covenants and agrees that it, lessee, shall and 
will during the whole of the demised term, and as additional rent 
for the demise and use of said premises, bear, pay and discharge all 
taxes and assessments of every nature and kind which may during 
such demised term be assessed, levied, confirmed or imposed upon 
said premises or any part thereof, expressly including any 
162 unpaid taxes or assessments levied and imposed upon said 
demised premises for the year nineteen hundred and eighteen, 
and also all such taxes, rents or charges as shall during such demised 
term, be charged, levied or imposed for or on accound of the use 
of water, gas nr electricity upon the said demised premises, or any 
part thereof, whether such rents or charges constitute liens upon 
the real estate or not, and whether the same be ordinary or 1 extra¬ 
ordinary. of any kind, nature or description whatsoever, whether 
imposed by the United States or State of Washington, or by virtue 
of any municipal law or ordinance, and which the owner of said 
premises might in any event be required to pay, and also any 
and all other charges which may be levied, assessed or imposed, ac¬ 
cording to law. upon said demised premises, and that the payment of 
each and every tax and assessment, assessed, confirmed, levied or 
imposed upon such demised premises shall be made to the proper 
officers constituted by law to receive the same, within thirty days 
after the date when such payment shall have become so levied or 
due, and payable and that the receipts and vouchers evidencing 
such payments shall be delivered by Lessee to Lessor as vouchers 
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for such payments; said vouchers, howerer, to be returned to the 
Lessee after examination and comparison by the Lessor. And 
Lessee further covenants and agrees that if any such taxes, assess¬ 
ments, water or other charges shall not have been paid within the 
time hereinbefore provided for the payment thereof, the Lessor 
may pay the same, together with any interest or penalty that may 
have accrued thereon and the amount so paid by Lessor shall become 
due and payable by Lessee with the next installment of said rent 
which shall become due after such default on the part of Lessee. 
And summary or other legal proceedings for the recovery of the 
said premises may be enforced as much for such added rent, as 
for the rent reserved at such rent day by the terms of this lease. 

And also that it, Lessee, shall not use said demised premises 

163 or any part thereof, or permit or suffer the same to he used, 
for any purpose or in any manner contrary to law or to any 

municipal or state law, order, rule, ordinance or regulation; and 
Lessee shall, at Lessee’s own expense, promptly execute and comply 
with all such rules, orders, ordinances and regulations of the Federal, 
State and City Governments and of any and all their Departments 
and Bureaus applicable to said premises, for the correction, preven¬ 
tion and abatement of nuisances or other grievances, or concerning 
any other matter in, upon or connected with said premises, whether 
of a nature ordinary or extraordinary, structural in character or 
otherwise, during said term, and shall also at Lessee’s own expense 
promptly comply with and execute all rules, orders and regulations 
of the Fire underwriters, or other constituted authority, for the 
prevention of fires. Lessee shall have the right to take an appeal 
from any rule or order affecting the premises, which is appealable, 
and in case of default bv Lessee in the matter of any such law, 
order, rule, ordinance or regulation for a period of sixty days 
after notice thereof, or after a decision on the appeal where an ap¬ 
peal has been taken, Lessor may enter upon said premises and 
comply with and execute said rules, orders, etc. and the moneys 
expended by him because thereof, with interest thereon, shall be¬ 
come immediately due and payable to him from Lessee, and in 
case of default in repayment by Lessee, shall become added to and 
form part of the rent then due or next to become due hereunder 
and be collectible therewith. Nothing herein contained shall be 
construed to limit the obligation of Lessee under the provision of 
this clause. 

Lessee further covenants and agrees with Lessor that it, Lessee, at 
Lessee's own proper cost and expense, shall and will within one year 
from the date of these presents fully complete or cause to be com¬ 
pleted on the premises hereby demised certain alterations, additions, 
improvements and betterments, and add or cause to be added to the 
existing equipment at the demised premises, such additional equip¬ 
ment as mav be necessary or proper for the operation of the 

164 plant as enlarged, all at a cost of not less than One million 
($1,000,000,00) dollars. Lessee expressly agrees that such 

additions, improvements and betterments so made and the equip- 
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ment added shall immediately become part of the demised premises 
and subject to the existing mortgage liens upon the demised prem¬ 
ises. If the alterations, additions, improvements and betterments 
completed and the equipment added within a period of one year 
from the date of these presents shall have cost less than One million 
($1,000,000.00) dollars, lessee covenants and agrees to pay Lessor 
in cash or in par value of bonds issued under either of said mortgages 
the difference between the actual cost and One million dollars ($1,- 
000,000.00), with privilege to Lessee in lieu of said cash payment 
to pay said difference in Liberty bonds. The amount so paid to 
Lessor, or said Bonds delivered to it instead of cash, shall be held by 
lessor, or. at its election, bv the Trustee of the prior or junior mort 
gage covering the demised premises until such time as the said 
mortgage shall have been paid in full. When said mortgages shall 
have been fully paid, and not before. Lessor shall repay to lessee 
the amount so received in cash or shall return the Libetrv Bonds 
received, if said bonds shall have been delivered to Lessor instead of 
cash, as herein provided. 

I essee covenants and agrees to furnish Lessor from time to time 
a schedule of the alterations and additions, as and when completed, 
and a list of the equipment as and when such equipment is added 
to the plant, together with a statement showing the actual cost of 
said alterations and improvements and/or of said equipment. Lessee 
shall hold Lessor harmless against all mechanics’ or other liens and 
all damage or other liability to which Lessor can or could be ex¬ 
posed or subjected, by reason of anything contained in this para¬ 
graph. 

And Lessee shall and will at its own proper cost and expense keep 
the entire premises, exterior and interior, in good order and in 
repair and shall at all times during the demised terms carefully 
preserve and keep in thorough and good repair and working 
lOo condition all machinery and other equipment attached to or 
part of the demised premises, and all such repairs and main¬ 
tenance shall be done to the satisfaction of Lessor at the expense of 
Lessee: and Lessee shall renew and replace from time to time such 
parts of existing equipment or equipment added in accordance with 
the provisions hereof as mav he worn out, lost or destroved from anv 
cause whatsoever during the term, with new property of the same 
quality and character, to the end that the property subject to the 
provisions herein shall at all times during the demised term be un¬ 
diminished in amount and value, except so far as it may be effected 
by orderly use or wear. All such renewals and replacements shall 
heeome part of the demised premises and shall be subject to the lien 
of the existing mortgages. 

And lessee further covenants and agrees that it will at all times 
save Lessor harmless of and from all claim, liability, loss, damage, 
suits, costs and expenses by reason of any injury to persons or prop¬ 
erty, arising out of any and all activities connected with the opera¬ 
tion of the demised premises or of anv of the component parts 
thereof, or arising out of anv aet or omission of Lessee whatsoever, 
or by reason of the breach of any rules, ordinances or regulations of 
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the Police, Building, Fire, or other municipal department of the 
City of Seattle, during the term of this lease, and will, at Lessee’s 
own expense defend any and all suits that may be brought against 
Lessor upon any such claim or claims and will satisfy, pay and dis¬ 
charge any and all judgments that may be recovered against said 
lessor in any such suit or suits. 

And also that it, said Lessee, shall not, nor will at any time or 
times hereafter during the term hereby granted, assign, transfer or 
make over this present lease or in any way encumber this lease to 
any person or persons whomsoever, without the consent of Lessor in 
writing, for that purpose first had and obtained, said Lessee paying 
any expense thereof, anything hereinbefore contained to the 
16G contrary thereof, in anywise notwithstanding; said consent 
not to be unreasonable withheld by Lessor. 

No assignment or sublease by Lessee of all or any part of the term 
hereby demised shall operate to relieve Lessee of its liability for rent 
or the due performance of all the covenants and provisions hereof; 
and its liability as lessee shall continue during the term. 

It is understood and agreed that Lessor does not insure or warrant 
the safety, suitability or tenantability of the demised premises; and 
Lessor shall not be responsible for any latent or other defects in the 
premises nor for any damage to the same or to goods or other things 
therein contained or stored, by any overflow or leakage upon or into 
the premises or for damage arising from any source whatever, and 
the rents shall not be with-eld or diminished on account of such 
damage. 

And it is further covenanted and agreed that in case the rent 
herein reserved, or any part thereof (including the taxes, assessments, 
water rents and insurance premiums herein agreed to be paid as 
additional rent by said Lessee, and also any other charges which 
may be levied, assessed or imposed, according to law upon said 
demised premises as aforesaid) shall at any time be unpaid when due, 
or within thirty days thereafter, or the demised premises shall be 
abandoned or become vacant, or in case of the breach of any cove¬ 
nant or condition whatsoever herein contained on the part of the 
Lessee to be done, kept or performed, continuing for a period of 
thirty days after notice, or in case Lessee shall take the benefit of any 
insolvent act of the State of Washington, or shall be adjudicated a 
bankrupt or bankrupts under any bankruptcy law of the United 
States, then Lessor, at its option, shall have the power and the right 
to terminate and end this lease, and the term granted and all rights 
and interests under this lease by giving thirty days’ notice in writing 
to Lessee whereupon this lease and said term and interest and 
167 all right and claim under this lease shall cease and end, and 
Lessor shall be entitled to the immediate possession of said 
premises, and to take summary proceedings against the Lessee to 
recover possession of said premises. 

And it is further covenanted and agreed by and between the 
parties hereto that in case the rent herein reserved, or any part 
thereof (including the taxes, assessments, water rents and insurance 
premiums herein agreed to be paid as additional rent by Lessee, and 
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also any other charges which may he levied, assessed or imposed, 
according to law, upon said demised premises) shall be at any 
time unpaid when due. or within thirty days thereafter, or the 
demised premises shall become vacant, or in case of the breach of 
any covenant whatsoever herein contained on the part of the Lessee 
to be done', kept or performed, continuing for a period of thirty days 
after notice as aforesaid, then and thenceforth it shall be lawful for 
Lessor to re-enter upon the said demised premises or any part thereof, 
and the same to have again, repossess and enjoy, as in its first and 
former estate, anything herein contained to the contrary notwith¬ 
standing; or Lessor may, at its option, re-let the said premises from 
time to time, as the agent of Lessee, in the name of either the Lessor 
or Lessee, collecting and applying the avails to repay the expenses 
of recovering possession and then to pay the rent reserved in this 
lease, rendering the overplus, if any, at the end of the term, to Lessee, 
who, however, shall in case of re-entry, and whether the premises 
are re-let or otherwise, remain liable during said term, or renewed 
term, for a sum equal to the rent herein reserved and payable at the 
same period, less the avails of re-letting, if anv. 

Said Lessee agrees that it will keep the demised premises, both as 
to realty and personalty, insured against loss or damage by fire, for 
the benefit of Lessor, in insurable companies satisfactory to Lessor, 
with a provision in the policy or policies of insurance, making the 
loss, if any, payable to Lessor. Said insurance shall be in the 
168 usual form and cover Lessor to the extent of the full insurable 
interest of the demised premises. Policies with receipts for 
premiums for the leased period shall he deposited with Lessor. In 
the event of any loss or damage by fire. Lessee shall be entitled to 
receive the amount or amounts of insurance so made payable to 
Lessor and actually received by it under the policy or policies, when 
and as the buildings or other property destroyed by fire have been 
fully rebuilt or otherwise fully restored or replaced by Lessee. 

It is further agreed that in no case shall a waiver bv Lessor of any 
right to take advantage of any breach of condition hereunder be a 
waiver of any other or further breaches, conditions and failures to 
perform, and Lessor covenants that lessee on paying said rent and 
performing the conditions and agreements aforesaid shall and may 
peacefully and quietly have, hold and enjoy the said demised prem¬ 
ises for the term thereof. No surrender before the expiration of the 
demised term shall he valid unless accepted by Lessor in writing. 

And also that all the provisions of this lease shall he binding upon 
and inure to the benefit of the parties hereto and their respective 
successors and assigns, or other successors in interest. 

In witness whereof, the parties have caused these presents to be 
signed by their respective officers, and their seals affixed hereto. 

In presence of: 

UNITED STATES SHTPPING BOARD 
EMERGENCY FLEET CORPORA¬ 
TION, 

By HOWARD COONLEY. 

Vice President. 
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169 Attest: 

STEPHEN A. BOURNE. 


[seal.] SKINNER & EDDY CORPORATION, 

Bv LOUIS TITUS 

V 

Attorney in Fact. 

[seal.] SKINNER & EDDY CORPORATION, 

D. E. SKINNER, 

President. 

Attest * 

L. B. STEDMAN, Secy. 

United States op America, 

State of Pennsylvania, 

County of Philadelphia, is: 

On this 17th day of June, A. I)., 1918, before me personally 
appeared Howard Coonley, to me known to be the Vice President 
of the Corporation that executed the within and foregoing instrument, 
and acknowledged the said instrument to be the free and voluntary 
act and deed of said corporation, for the uses and purposes therein 
mentioned, and on oath stated that he was authorized to execute said 
instrument and that seal affixed is the corporate seal of said cor¬ 
poration. i 

In witness whereof, I have hereunto set my hand and affixed 
mv official seal the dav and vear first above written. 

[seal.] ERVEY LYNDALL, 

Notary Public. 

Commission expires at close of next session of Senate. 


State of -, 

County of -, ss: 

On this 15th day of July, A. 1)., 1918, before me personally 
appeared D. E. Skinner, to me known to be the President of the 
corporation that executed the within and foregoing instrument, and 
acknowledged the said instrument to be the free and voluntary act 
and deed of said corporation, for the uses and purposes therein 
mentioned, and on oath stated that he was authorized to execute 
said instrument and that seal affixed is the corporate seal of said 
corporation. 

In witness whereof, I have hereunto set my hand and affixed my 
official seal the day and year first above written. 

[seal.] BENJ. K. DAVIS, 

Notary Public for Washington, 

Residing at Seattle. 
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170 Relator s Exhibit G-l. 

Form 912—E. F. C. 

District Northern Pacitic. 


United States Shipping Board Emergency Fleet Corporation. 
Completion Order No. C. 0. 3052. 

Date: April 9, 1919. 

To Skinner and Eddv: 

* 

Please furnish labor and/or material required to do work described 
below on steamship “West Maximus,” Hull No. 1188, charging same 
to United States Shipping Board Emergency Fleet Corporation at 
regular rates. 

For account of Ship Construction Division. 

Work to be done: Dock vessel and apply one coat of approved 
anti-fouling paint to light water line. 

This is not a repair order, as vessel has not been put into service. 
No order involving a charge of over fifty dollars is valid unless 
approved by the District Manager. No work will be paid for unless 
authorized by a written order and order number is quoted on voucher. 

EMERGENCY FLEET CORPORATION, 
Bv D. M. CALLIS. 

Approved: 

W. A. MAGEE, 

District Manager. 

(Original to Contractor.) 

(Copy.) , 
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Form 912-E. F. C. 

District Northern Pacific. 

United States Shipping Board Emergency Fleet Corporation. 
Completion Order No. C. 0. 3651. 

Date: April 9, 1919. 

To Skinner & Eddy Corporation: 

Please furnish labor and/or material required to do work 
described below on Steamship Edgehill, Hull No. 1734, charging 
same to United States Shipping Board Emergency Fleet Corporation 
at regular rates. 

For account of ship construction. 

Work to be done: Dock vessel for inspection. 
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This is not a repair order, as vessel has not been put into service. 
No order involving a charge of over fifty dollars is valid unless 
approved by the District Manager. No work will be paid for unless 
anthorized by a written order and order number is quoted on voucher. 

EMERGENCY FLEET CORPORATION, 

By D. M. CALLIS. 

Approved: 

W. A. MAGEE, 

District Manager, 

Per CALLIS. 

(Original to Contractor.) 

172 Relator's Exhibit G-3 

Form 912-E. F. C. 

District Northern Pacific. 

United States Shipping Board Emergency Fleet Corporation. 
Completion Order No. C. 0. 3657. 

Date: April 12, 1919. 

To Skinner & Eddy Corporation: 

Please furnish labor and/or material required to do work described 
below on Steamship Edgehill, Hull No. 1734, charging same to 
United States Shipping Board Emergency Fleet Corporation at 
regular rates. 

For account of ship construction. 

Work to be done: Remove and replace all defective riveting in 
bottom of hull. 

This is not a repair order, as vessel has not been put into service. 
No order involving a charge of over fifty dollars is valid unless 
approved by the District Manager. No work will be paid for unless 
authorized by a written order and order number is quoted on voucher. 

EMERGENCY FLEET CORPORATION, 
By D. M. CALLIS. 

Approved: 

W. A. MAGEE, 

District Manager. 

(Original to Contractor.) 

Copy. 
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173 Relator’s Exhibit G-4. 

Form 912—E. F. C. 

District Northern Pacific. 

United States Shipping Board, Emergency Fleet Corporation. 
Completion Order No. C. 0. 3726. 

Date: April 22, 1919. 

To Skinner & Eddy Corp. 

Please furnish labor and/or material required to do work described 
below on steamship West Maximus, Hull No. 1188, charging same 
to United States Shipping Board Emergency Fleet Corporation at 
regular rates. 

For account of Ship Const. 

Work to be done: Remove and replace all defective riveting on 
bottom of hull. 

This is not a repair order, as vessel has not been put into service. 
No order involing a charge of over fifty dollars is valid unless ap¬ 
proved by the District Manager. No work will be paid for unless 
authorized by a written order and order number is quoted on 
voucher. 

EMERGENCY FLEET CORPORATION, 
By D. M. CALLIS. 

BEEBE. 

Approved: 

W. A. MAGEE, 

District Manager. 

(Original to Contractor.) 

174 Relator’s Exhibit G-5. 

Form 912—E. F. C. 

District North Pacif. 

United States Shipping Board, Emergency Fleet Corporation. 
Completion Order No. C. O. 3728. 

Date: April 25, T9. 

To Skinner & Eddy: 

Please furnish labor and/or material required to do work described 
below on steamship Edgemont, Hull No. 1735, charging same to 
United States Shipping Board Emergency Fleet Corporation at 
regular rates. 

For account of Ship Const. 
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Work to be done: Dock vessel and apply one coat of approved 
anti-fouling paint to light water line. 

This is not a repair order, as vessel has not been put into sendee. 
No order involving a charge of over fifty dollars is valid unless ap¬ 
proved by the District Manager. No work will be paid for unless 
authorized by a written order and order number is quoted on 
voucher. 

EMERGENCY FLEET CORPORATION, 
By D. M. CALLIS. 

BEEBE. 

Approved: 

W. A. MAGEE, 

District Manager. 

(Original to Contractor.) 

(Copy.) 

175 Relator’s Exhibit G-6. 

Form 912—E. F. C. 

District Northern Pacific. 

United States Shipping Board, Emergency Fleet Corporation. 
Completion Order No. C. 0. 3729. 

Date: April 26, T9. 

To Skinner & Eddv: s . 

Please furnish labor and/or material required to do work described 
below on steamship Edgemont, Hull No. 1735, charging same to 
United States Shipping Board Emergency Fleet Corporation at 
regular rates. 

For account of Ship Const. 

Word to be done: Remove and replace all defective riveting on 
bottom of hull. 

This is not a repair order, as vessel has not been put into sendee. 
No order involving a charge of over fifty dollars is valid unless ap¬ 
proved by the District Manager. No work will be paid for unless 
authorized by a written order and order number is quoted on 
voucher. 

EMERGENCY FLEET CORPORATION, 
By I). M. CALLIS. 

BEEBE. 

Approved : 

W. A. MAGEE, 

District Manager. 

(Original to Contractor.) 
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176 Relator s Exhibit G-7. 

Form 912-E. F. C. 

District N. P. 

United States Shipping Board Emergincv Fleet Corporation. 
Completion Order Xo. C. 0. 4130. 


Date, 7/7/19. 

To Skinner & Eddy Corp.: 

Please furnish labor and/or material required to do work de¬ 
scribed below on Steamship S. S. Ft. Wright, Hull No. 546, charging 
same to United States Shipping Board Emergency Fleet Corpora¬ 
tion at regular rates. 

For account of C. C. Moore, Engineers, Tacoma. 

Work to be done: Install a by-pas:* in the deck steam reducing 
valve on hull 546, S. S. Ft. Wright. 

This is not repair order, as vessel has not been put into service. 
No order involving a charge of over fifty dollars is valid unless ap¬ 
proved by the District Manager. No work will be paid for unless 
authorized by a written order and order number is quoted on 
voucher. 

EMERGENCY FLEET CORPORATION, 
Bv N. C. WILLEY 

V 

Approved: 

R, L. DYER, 

Asst, to District Manager. 

(Original to Contractor.) 

177 Relator’s Exhibit G-8. 

United States Shipping Board Emergency Fleet Corporation. 
Division of Construction, North Pacific District. 

Seattle, Washington, December 29, 1919. 

Skinner & Eddy Corporation, 

Seattle, Washington. 

Gentlemen : 


Main Engine S. S. “Egremont.” 

1. Confirming verbal conversation of December 11th, please ar¬ 
range to make the necessary repairs to the H. P. Engine, which 
in general consist of shifting the forward crank web aft approximately 
1/16", so that same will not ride after face of #1 Journal, the 
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' forward face of the crank pin brass also to be refaced, to give the 
usual clearance between the web and face of brass. 

2. Kindly he governed by the above. 

Very trulv yours, 

D. M. CALLIS, 

District Manager, 

(Signed) By WALT B. BEEBE, 

Assistant in Charge Ship Construction. 

W. B. B. C. 

178 Relator’s Exhibit H. 

United States Shipping Board, Emergency Fleet Corporation, Phila¬ 
delphia, Pa. 

June 7, 1918. 

General Order No. 88. 

To: District officers, district supervisors, and district auditors 
for action. 

To: Other executive officers for information. 

Subject: Reimbursement to shipbuilders for increased labor cost— 
paying off workmen. 

Supplementing General Order No. 86 on Reimbursement to Ship¬ 
builders for Increased Cost of Labor. 

A. Authorization for Reimbursement. 

The decisions of the Labor Adjustment Board in certain ship¬ 
building districts provide that “employees shall be paid on the 
shipbuilder’s time.” In general, these rulings follow customs that 
existed in most of the districts prior to the time the decisions were 
rendered, in some cases the procedure having been regulated by 
existing state laws. 

While the expense of paying off employees is inappreciable as 
compared with the magnitude of the work on hand (particularly 
where, bv proper systematizing of method, shipbuilders are able to 
pay off employees within 10 to 15 minutes per pay roll group) the 
Corporation will assume, as a maximum, the part of this cost herein¬ 
after specified when claims for reimbursement are prepared in ac¬ 
cordance with the following regulations: 

179 B. Claims for Reimbursement. 

Claims against, the Corporation for reimbursement of ship¬ 
builders on account of cost of paying off wage labor, engaged on 
ship construction for the Corporation, shall be limited to the cost 
of 15 minutes time per workmen per day period, and determined 
in accordance with the following, provided, however, that where 
any shipbuilder had been paying off his employees on his own time 
pievious to the decision of the Labor Adjustment Board, no claim 
for reimbursement shall be accepted, nor payment made. 
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1. Divide number of wage workers on payroll, indirect as well 
as direct, by four, to obtain number of hours allowed for paying off, 
on a basis of a maximum of 15 minutes per employee per day period. 

2. Multiply number of hours allowed for paying off by average 
base wage rate for direct and indirect wage labor in the shipyard, 
to obtain approximate cost of payoff time, exclusive of wage in¬ 
creases, bonuses, etc., for which claims for reimbursement shall be 
made separately. 

3. Poportion of “2,” equivalent to proportion of direct wage labor 
chargeable to Corporation work during period, will be the amount 
of paying off cost assumed by the Corporation. 

Method of Preparing Claims for Reimbursement. 


Claims for reimbursement to shipbuilders on account of expenses 
incurred in paying off direct wage labor engaged on Corporation 
work must be made independently of any other claims for reim¬ 
bursement and should cover a single pay period. All claims shall 
be made in accordance with tlie regulations included herein, shall 
be prepared on standard voucher forms of the Corporation, and 
must show on tlie face thereof or on supporting papers the following 
information: 


1. Inclusive Dates of Pay Period Covered. 

2. Certification by District Officer or District Supervisor, and 
Audit Approval by the District Auditor. 

3. Calculation of Amount Due. as outlined in Section B. 

EMERGENCY FLEET 
CORPORATION. 

(Signed) CHARLES PTEZ, 

Vice-President. 


180 Relators Exhibit K-l. 

Western Vnion Telegram. 

Dy Philadelphia, Penn., 747P, 18. 

Skinner and Eddy Corpn., 

Seattle, Wash.: 

You are hereby directed to immediately suspend all work upon 
twentv-five of the vessels covered bv contracts three two four and 
four four seven Stop District Manager Blain will designate all 
numbers you will be guided accordingly Stop Order all work 
stopped on commitments made by you as to hulls designated by 
Blain and make no further commitments or expenditures as to them 
Stop Details follow bv letter. 

UNITED STATES SHIPPING 
BOARD EMERGENCY FLEET 
CORPN. 

CHARLES PIEZ, 

Director General. 


J. R. MC CARL, COMP. GEN., ETC. 


119 


Relator's Exhibit K-2. 

United States Shipping Board, Emergency Fleet Corporation, 

Philadelphia, Pa. 

April 25, 1919. 

The Skinner & Eddy Corporation, 

Seattle, Washington. 

Gentlemen : 

You are directed to proceed to cancel without delay all work on 
twenty-five of the vessels covered by Contracts 324 and 447, on which 
a suspension telegram was issued on February 18th, 1919, in con¬ 
firmation of which telegram a letter was sent you on February 21, 
1919. 

You are also directed to suspend work upon and cancel all sub¬ 
contracts covering the above named work. 

You will please carry out these instructions with the understand¬ 
ing that such action on your part as to said subcontractors shall be 
without prejudice to your rights under your contracts with us, and 
we shall hold you harmless against any loss or expense, either 
direct or indirect, resulting from such action by you in canceling 
the contracts with subcontractors, including claims made by sub¬ 
contractors on account of wholly or partly canceled orders, claims 
for attorneys’ fees, or suits brought or threatened. 

This agreement on our part is made, however, on condition that 
you will submit for our approval all settlements, commitments and 
liabilities before the same are made or acknowledged by you. 

Very truly yours, 

(Signed) " CHARLES PIEZ, 

Director General. 

181 Demurrer to Plea and Traverse. 

Filed Januarv 28, 1925. 

V / 

****** * 

Now comes the respondent, J. R. McCarl, Comptroller General of 
the United States, an dsays that the petitioner’s plea and traverse is 
bad in substance. 

PEYTON GORDON, 

United States Attorney; 
JOHN M. LEWIS, 

Attorneys for Respondent. 


Note. 

Among the points of law to be argued in favor of the foregoing 
demurrer are: 
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1. That it affirmatively appears, from the said plea and trav¬ 
erse, that the claim of petitioner referred to therein is not such a 
claim as the respondent has jurisdiction to settle and adjust. 

2. And for other defects apparent on the face of the record. 

Order Sustaining Demurrer to Plea and Traverse. 

Filed March 17, 1925. 

♦ * * * * * * 

This cause came on to be heard at this term upon the demurrer of 
the respondent, J. R. McCarl, Comptroller General of the United 
States to the plea and traverse of the relator, and thereupon, upon 
consideration thereof, it is, bv the court, this 17th dav of March, 
1925, 

Ordered and adjudged that the said demurrer of the re- 

182 spondent to the plea and traverse of the said relator be, and 
the same hereby is, sustained, and the relator having elected 

to stand on said plea and traverse, it is further 

Ordered that the petition for mandamus tiled herein be, and the 
same hereby is, dismissed. 

From the foregoing order the said relator, Skinner and Eddy 
Corporation, by its attorney, in open court, notes an appeal to the 
Court of Appeals of the District of Columbia, and the amount of 
the undertaking for costs on appeal is hereby tied at one hundred 
dollars ($100.00), or in lieu thereof, the relator may deposit in the 
office of the clerk of this court the sum of Fifty Dollars in cash. 

WENDELL P. STAFFORD, 

Justice. 

O. K. 

VERNON E. WEST, 

Asst U. S. Attorney. 

Memorandum. 

March 17, 1925.—$50 deposited in lieu of bond on appeal. 

183 Assignments of Error. 

Filed March 17, 1925. 

******* 

The relator, Skinner and Eddy Corporation, assigns the following 
as errors committed by the court in the above-entitled cause, namely: 

1. The court erred in overruling relator’s demurrer to the answer 
of respondent. 

2. The court erred in sustaining the demurrer of respondent to 
relator's plea and traverse and in dismissing relator’s petition for 
writ of mandamus. 


J. R. MC CARL, COMP. GEN., ETC. 
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3. The court erred in holding that the respondent did not have 
jurisdiction to pass on the claims presented to him by relator on 
September 4, 924. 

4. The court erred in refusing to issue a writ of mandamus to the 
respondent requiring him to consider and act upon the claims of 
relator presented to the said respondent on September 4, 1924. 

J. BARRETT CARTER, 

GEO. V. TRIPLETT, Jr., 

Attorneys for Relator. 

Service of a copy of the foregoing assignments of error acknowl¬ 
edged this 17th dav of March, 1925. 

VERNON E. WEST. 

Asst V. 8. Attorney, Attorney for Respondent. 

184 Designation of Record. 

Filed March 17, 1925. 

% afe j|c * * * $ 

The Clerk of the Court will please include in the record on appeal 
to the Court of Appeals in the above-entitled cause the following: 

1. Original petition for writ of mandamus, with all exhibits thereto 
attached. 

2. The answer of respondent to said petition, together with the 
exhibits thereto attached. 

3. The demurrer of the relator, Skinner and Eddy Corporation, to 
the answer of the respondent. 

4. The order of court dated January 6, 1925, overruling said 
demurrer. 

5. The plea and traverse of relator to the answer of respondent, 
with the exhibits thereto attached. 

0. The demurrer of the respondent to said plea and traverse. 

7. The order of court entered herein on the 17th day of March, 
1925, sustaining said demurrer and dismissing relator's petition. 

8. Notation of appeal in open court. 

9. Notation of deposit of money in lieu of bond on appeal, with 
the Clerk of the Supreme Court of the District of Columbia. 

10. Assignment of errors. 

11. This designation. 

J. BARRETT CARTER, 

GEO. V. TRIPLETT, Jr., 

Attorneys for Relator. 

185 Sendee of a copy of the foregoing designation of record 
acknowledged this 17th dav of March, 1925. 

VERNON E. WEST, 

Asst U. S. Attorney, Attorney for Respondent. 
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186 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 to 
185, both inclusive, to Ik? a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 60405 at Law, wherein 
United Stales of America, ex relatione Skinner and Eddy Corporation, 
a Corporation, is Petitioner and J. R. McCarl, Comptroller Geneial 
of the United States is Respondent, as the said remains upon the 
tiles and of record in said Court. 

4 

In testimony whereof, I hereunto subscribe my name and atfix 
the seal of said Court, at the City of Washington, in said District, 
this 15th day of June, 1925. 

(Seal of the Supreme Court of the District of Columbia.) 

MORGAN II. BEACH, 

Clerk. 

EW. 

Endorsed on cover: District of Columbia Supreme Court. No. 
4345. United States of America ex relatione Skinner and Eddv 
Corporation, a corp., appellant, vs. J. R. McCarl, Comptroller 
General of the United States. Court of Appeals, District of Columbia. 
Filed Jun. 17, 1925. Henry W. Hodges, clerk. 
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UNITED STATES OF AMERICA ex Relatione 
SKINNER & EDDY CORPORATION, 

A CORPORATION, Appellant 

vs. 

J. R. McCARL, COMPTROLLER GENERAL OF 
THE UNITED STATES, Appellee 


BRIEF FOR APPELLANT 


STATEMENT OF FACTS 

The appellant (hereinafter called the relator) 
appeals from a judgment of the Supreme Court 
of the District of Columbia in favor of the ap¬ 
pellee (hereinafter called respondent) in a man¬ 
damus suit. 

Petition was filed by relator for a writ of man¬ 
damus to compel respondent to consider and pass 
on a claim relator had filed with him. (R. 1.) 
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An answer was filed to the petition, (R. 11) and 
demurred to (R. 17) and the demurrer was over¬ 
ruled (R. 18). Thereupon relator filed a traverse 
and plea to the answer (R. 19) and this was de¬ 
murred to by the respondent (R. 119) and the de¬ 
murrer sustained and relators petition dismissed. 
(R. 120.) 

Since the case comes up on the pleadings and 
the facts stated in the pleadings of relator are ad¬ 
mitted by the demurrer, they are not in dispute 
and are as follows: 

On December 28, 1920, relator filed with the 
Auditor for the State and Other Departments a 
claim against the United States amounting to 
$18,016,976.71, exclusive of credits allowed. The 
relator received no advice from the Treasury De¬ 
partment as to what action had been taken on this 
claim until September 20, 1924, when the respon¬ 
dent, in reply to a letter requesting the status of 
the claim, wrote relator’s attorneys: (R. 6) 

“that it does not appear from the records of 
the former office of the Auditor for the State 
and other Departments, now on file in this of¬ 
fice, that the claim of the Skinner & Eddy 
Corporation as submitted in December, 1920, 
was received and accepted by the former au¬ 
ditor as a claim against the United States, 
but on the contrary, it appears that the mat¬ 
ter was regarded as a claim against the 
United States Shipping Board Emergency 
Fleet Corporation and as such was trans¬ 
mitted to said corporation for appropriate ac¬ 
tion. Correspondence concerning the matter 
of said claim should be addressed to the United 
States Shipping Board Emergency Fleet Cor¬ 
poration.” 
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In the meantime, and on the theory that the con¬ 
tracts under which the claim arose were contracts 
of the United States, suit had been filed in the 
U. S. Court of Claims, on the same claim pre¬ 
sented to the Auditor, but after it had been de¬ 
termined by the Courts in other cases that sim¬ 
ilar contracts were United States Shipping Board 
Emergency Fleet Corporation contracts and not 
contracts of the United States, the suit was on 
April 4, 1923, dismissed by relator, without pre¬ 
judice, before any action was taken on it by the 
Court of Claims, it being necessary, however, to 
obtain a mandamus from the Supreme Court of 
the United States before the Court of Claims 
would permit the case to be dismissed. (R. 12, 
19.) 

On May 1,1923, immediately after the suit was 
dismissed in the Court of Claims, suit was filed 
by relator, in the State Court at Seattle, Wash¬ 
ington, against the United States Shipping Board 
Emergency Fleet Corporation, for $9,129,401.14, 
exclusive of all credits and counterclaims, the 
suit being founded on the same contracts between 
relator and the Fleet Corporation that were the 
basis of the suit in the Court of Claims. This suit 
was removed by the Fleet Corporation to the 
United States District Court for the Western Dis¬ 
trict of Washington, and the United States At¬ 
torney for that district appeared in said cause 
by direction of the Attorney General of the 
United States and filed a motion to dismiss on the 
ground, among others, that the suit was a claim 
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against the United States. That motion is still 
pending and undisposed of. (R. 3.) 

On April 16, 1923, the Fleet Corporation made 
an assignment to the United States of “all the 
goods, chattels, bonds secured by mortgages, 
bonds, notes, shares of stock, contracts, securities, 
claims, personal property, and choses in action, 
including accounts against divers persons for the 
payment of money, and all personal property of 
every kind and description whatsoever wherever 
the same may be situated,” and by virtue of this 
assignment, the United States claims to be the 
owner and holder of a claim against relator upon 
which its attorneys are in active preparation to 
file suit (R. 4.) This alleged claim grows out 
of the same contracts between relator and the 
Fleet Corporation upon which suits had been 
filed, first in the Court of Claims, and then in the 
State Court at Seattle, Washington. (R. 4.) 

In anticipation of the filing of this suit, relator 
on September 4, 1924, in order to take advantage 
of the provisions of Section 951 of the U. S. Re¬ 
vised Statutes, (which will be referred to later) 
filed with the respondent claim against the 
United States in an amount of over thirty-two mil¬ 
lion dollars, the claim being based on the same 
contracts between the Fleet Corporation and re¬ 
lator hereinbefore referred to. The respondent 
refused to act on the claim until after the con¬ 
clusion of the suit filed at Seattle, Washington 
(R. 6-7) and later, in open Court, the attorney for 
the respondent stated that the answer filed by the 
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respondent should be considered as a denial of 
jurisdiction on the part of respondent to consider 
the claim at all. (R. 18, Recitals in order.) 

When the United States files suit against rela¬ 
tor on the claim assigned to it by the Fleet Cor¬ 
poration, the suit will be filed in the United States 
District Court for the Western District of Wash¬ 
ington and the Judge presiding in that court held 
on February 8, 1924, in the case of United States 
vs. Fisher Flouring Mills Company (295 Fed. 
691) that in a suit brought by the United States 
on a cause of action assigned to it by the Fleet 
Corporation the defendant by reason of the provi¬ 
sions of Section 951 of the U. S. Revised Statutes, 
could not plead a set-off, credit, or counter¬ 
claim, unless it had been first presented to the 
Accounting Officers of the Treasury Department 
and disallowed. (R. 4.) 

Unless the respondent acts on the claim pre¬ 
sented to him on September 4, 1924, the relator, 
when suit is filed against it on said assigned 
claim, will be subjected to the hazard of losing 
its right to offer as a credit, set-off or counter¬ 
claim the amount due it by the Fleet Corporation 
at the time the assignment was made. (R. 5.) 

From the order sustaining the demurrer to the 
relator’s plea and traverse and dismissing the re¬ 
lator’s petition, relator appealed and assigned the 
following errors. (R. 120.) 
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ASSIGNMENT OF ERRORS 


1. The Court erred in overruling relator’s de¬ 
murrer to the answer of respondent. 

2. The Court erred in sustaining the demurrer 
of respondent to the relator’s plea and traverse 
and in dismissing relator’s petition for writ of 
mandamus. 

3. The Court erred in holding that the respon¬ 
dent did not have jurisdiction to pass on the 
claims presented to him by relator on September 
4, 1924. 

4. The Court erred in refusing to issue a writ 
of mandamus to the respondent requiring him to 
consider and act upon the claims of relator pre¬ 
sented to the said respondent on September 4, 
1924. 


ARGUMENT 

While the appellant has assigned four errors 
committed by the Court below, they may be con¬ 
sidered under two headings, namely: 

1. The right of the Supreme Court of the Dis¬ 
trict of Columbia to compel the Comptroller Gen¬ 
eral of the United States by mandamus to act in a 
proper case. 

2. The jurisdiction of the Comptroller General 
to pass upon the claim presented to him by the re¬ 
lator on September 4 , 1924. 

POINT 1 

The right of the Court to compel the Comptrol¬ 
ler General by mandamus to act in a proper case. 
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The right of the Supreme Court of the District 
of Columbia to compel the Comptroller General 
of the United States to proceed to the determina¬ 
tion of a claim presented to him, when he arbi¬ 
trarily refuses to take any action, is no longer an 
open question, since this Court and the Supreme 
Court of the United States have, without excep¬ 
tion, held that public officers are not above the 
law and may be compelled by the Courts to per¬ 
form a duty which the law imposes on them. 

We content ourselves with the citation of the 
single case of Dunlap vs. Black, 128 U. S. 40, since 
the rule there established has certainly never been 
narrowed. 

The Court said: 

“The Court will not interfere by mandamus 
with the executive officers of the Government 
in the exercise of their ordinary official duties, 
even where those duties require an interpre¬ 
tation of the law, the Court having no appel¬ 
late power for that purpose, but when they 
refuse to act in a case at all, or when, by spe¬ 
cial statute, or otherwise, a mere ministerial 
duty is imposed upon them, that is, a service 
which they are bound to perform without fur¬ 
ther question, then, if they refuse, a manda¬ 
mus may be issued to compel them.” 

POINT 2 

The jurisdiction of the Comptroller General to 
pass upon the claim presented to him by relator on 

September 4, 1924. 
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The claim presented to the Comptroller Gen¬ 
eral on September 4, 1924, grew out of contracts 
between the relator and the United States Ship¬ 
ping Board Emergency Fleet Corporation. These 
contracts appear as relator's exhibits. (R. pages 
23 to 119 inc.) The relator contends that these 
are not contracts of the United States, but that 
the Comptroller General has jurisdiction to pass 
upon the claim presented to him, by virtue of the 
Statutes hereinafter referred to and of the assign¬ 
ment of the claim of the Fleet Corporation against 
the relator to the United States. In other words, 
after the claim had been assigned to the United 
States it became the duty of the Comptroller Gen¬ 
eral, upon application of the relator, to determine 
whether the United States had a claim against 
the relator or if the relator had a good defense 
thereto by reason of any credit, set-off or counter¬ 
claim it may have had had suit been filed against 
the relator by the assignor. 

The Court will bear in mind that the Fleet Cor¬ 
poration could have sued the relator on the same 
claim that was assigned to the United States and 
if this suit had been filed, relator could have 
pleaded by way of credit, set-off or counterclaim 
the claim that is now presented to the Comptrol¬ 
ler General. Under the statutes of the State of 
Washington, where this litigation is taking place, 
the counterclaim or set-off against the assignor 
of a chose in action may be pleaded against the 
assignee in an action thereon. (Ballinger's An¬ 
notated Code and Statutes, Section 4835); (Rem¬ 
ington's (1915) Codes and Statutes, Section 191). 
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In other words, if this claim had been assigned 
to some other person than the United States and 
an action thereon had been brought by the assig¬ 
nee, the Skinner & Eddy Corporation could have 
pleaded by way of credit, set-off or counterclaim 
the amount that was due it by the Fleet Corpora¬ 
tion and it would have been in no worse position 
than before the assignment was made. 

The fact that the claim had been assigned to 
the United States gives it no greater validity than 
if it had been assigned to a private person. 

“It can require no argument to show that 
the transfer of any claim to the United States 
cannot give it any greater validity than it pos¬ 
sessed in the hands of the assignor.” United 
States vs. Buford , 3 Pet 12, 30. 

Now suit is brought by the United States 
against the relator on this assigned claim and re¬ 
lator attempts to plead by way of credit, set-off or 
counterclaim the amount due it by the Fleet Cor¬ 
poration or for which it is entitled to credit by the 
Fleet Corporation and is met with the provisions 
of Section 951 of the U. S. Revised Statutes, which 
provides, in so far as material, as follows: 

“In suits brought by the United States 
against individuals, no claim for a credit shall 
be admitted, upon trial, except such as appear 
to have been presented to the accounting of¬ 
ficers of the Treasury, for their examination, 
and to have been by them dissallowed, in whole 
or in part, * * *” 
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While the statutes says “no claim for a credit”, 
the Federal Courts construe this to include claims 
by way of set-off or counterclaim, and it is abso¬ 
lutely essential before such a claim can be consid¬ 
ered that it shall first have been presented to the 
accounting officers of the Treasury and dis¬ 
allowed. 

We will refer to some of the authorities which 
have construed this law. 

The case of United States vs. Wilkins, 6 Wheat. 
135, indicates how broad the power of the ac¬ 
counting officers is in passing upon a set-off or 
counterclaim to a claim presented by the United 
States. The Court said: (p. 144) 

“There being no limitation as to the nature 
and origin of the claim for a credit which may 
be set up in the suit, we think it a reasonable 
construction of the act. that it intended to al¬ 
low the defendant the full benefit, at the trial, 
of any credit, whether arising out of the par¬ 
ticular transaction for which he was sued, or 
out of any distinct and independent transac¬ 
tion, which would constitute a legal or equit¬ 
able set-off, in whole or in part, of the debt 
sued for by the United States. The object of 
the act seems to be , to liquidate and adjust all 
accounts between the parties , and to require a 
judgment for such sum only , as the defendant 
in eauity and justice should be proved to owe 
to the United States. If this be the true con¬ 
struction of the act, which we do not doubt, 
the defendant might well claim a credit in this 
suit for the sums due him, even if they had 
grown out of distinct and independent transac - 
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tions, for he is legally, as well as equitably, 
entitled to them.” (Italics ours.) 

In the case of Watkins vs. United States, 9 
Wall. 759, 765, the Court said: 

“Whether the claim for credit is a legal or 
equitable claim, if it has been duly presented 
to the accounting officers and has been by them 
disallowed, it is the proper subject of set-off 
under that act, but it cannot be adjudicated in 
a Federal court unless it has been so pre¬ 
sented and disallowed. The rejection of such 
a claim by the accounting officers constitutes 
no objection to it as a claim for set-off, as it' 
cannot be admitted in evidence unless it has 
been presented and disallowed, as required by 
the act of Congress. Such claims as fall with¬ 
in that act are not specifically defined, and in 
view of that fact this court has held that the 
act intended to allow the defendant the full 
benefit at the trial of any credit, whether it 
arises out of the particular transaction for 
which he was sued or out of any distinct and 
independent transaction which would consti¬ 
tute a legal or equitable set-off, in whole or in 
part, of the debt for which he is sued, subject 
of course to the requirement of the act that 
the claim must have been presented to the 
proper accounting officers and have been by 
them disallowed.” 

See also,— 

Halliburton v. United States, 13 Wall. 63 

United States v. Fillebroum, 7 Pet. 28. 

Railroad Company v. United States, 101 U. 
S. 543. 
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Smythe v. United States, 188 U. S. 156. 

United States v. Wade, 75 Fed. 261. 

United States v. Cantrall, 176 Fed. 949. 

BUDGET AND ACCOUNTING ACT, 1921 

The foregoing decisions all arose, of course, be¬ 
fore the office of the Comptroller General of the 
United States was created, but the act of June 10, 
1921, (42 Stat. L. 23-27) confers upon the Comp¬ 
troller General “all powers and duties now con¬ 
ferred or imposed by law upon the Comptroller 
of the Treasury or the six auditors of the Treas¬ 
ury Department,” and Section 236 of the Revised 
Statutes was amended to read as follows: 

“All claims and demands whatever by the 
Government of the United States or against it, 
and all accounts whatever in which the Gov¬ 
ernment of the United States is concerned 
either as debtor or creditor, shall be settled 
and adjusted in the General Accounting 
Office.” 

The same act provides that the General Ac¬ 
counting Office shall be under the control and di¬ 
rection of the Comptroller General of the United 
States. 

It does not require any argument to establish 
that the claim presented, whether it be a claim 
against the United States, or a claim against the 
Fleet Corporation, is one in which “the Govern¬ 
ment of the United States is concerned, either as 
debtor or creditor” since it constitutes a defense 


12 



to a claim which has been assigned to the United 
States and, therefore, should be passed upon by 
the General Accounting Office. We do not con¬ 
tend, of course, that the respondent would have 
jurisdiction to pass upon the claim of the Skinner 
& Eddy Corporation against the Fleet Corpora¬ 
tion but for the assignment of the claim of the 
Fleet Corporation to the United States, nor do we 
contend, even in view of the assignment, that the 
respondent has jurisdiction to do more than to 
allow the claim to the extent of the claim asserted 
by the United States, or to disallow it in whole 
or in part 

While there has never been any decision hold¬ 
ing directly that in such a case the Comptroller 
General has jurisdiction to pass on the claim for 
credit or set-off, such is unquestionably the effect 
of the decision in the case of the United States vs. 
Fisher Flouring Mills Company, 295 Fed. 691, 
(Decided in 1924) in which it was held by the 
very court before whom suit by the United States 
would be heard, in a case identical in principle 
with the case before the Court, in a suit brought 
by the United States on a claim assigned to it by 
the Fleet Corporation, that a set-off could not be 
pleaded until it had first been presented to the 
accounting officers of the Treasury. 

It is contended by the Comptroller General (R. 
15) that by virtue of the provisions of the Mer¬ 
chant Marine Act of June 5, 1920 (41 Stat. L. 
988), the United States Shipping Board has ex¬ 
clusive jurisdiction to adjust the claim presented 
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to the Comptroller General. The said act of 
June 5th provides so far as material as follows: 

“As soon as practicable after the passage of 
this Act, the Board shall adjust, settle, and 
liquidate all matters arising out of or incident 
to the exercise by or through the President of 
any of the powers or duties conferred or im¬ 
posed upon the President by any such Act, or 
parts of Acts; and for this purpose the board, 
instead of the President, shall have and exer¬ 
cise any of such powers and duties relating to 
the determination and payment of just com¬ 
pensation: Provided , That any person dissat¬ 
isfied with any decision of the board shall have 
the same right to sue the United States as he 
would have had if the decision had been made 
by the President of the United States under 
the Acts hereby repealed.” 

If we assume then that these were contracts en¬ 
tered into by the Fleet Corporation as the agent 
of the President (although we will demonstrate, 
we believe, beyond question that they were not 
such contracts) the effect of the Act of June 5, 
1920, was not to repeal Section 951 of the Revised 
Statutes or to conflict with the provisions of the 
Act of June 10, 1921, creating the office of the 
Comptroller General. 

Unless Section 951 of the Revised Statutes has 
been repealed or modified by the Merchant Mar¬ 
ine Act of June 5, 1920 (supra), it still stands as 
a law. There is nothing in the latter Act which 
indicates such an intention. Neither is there any¬ 
thing in the Merchant Marine Act which requires 
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that a claim for credit should be presented to the 
Shipping Board instead of to the Accounting Of¬ 
ficers of the Treasury, as provided by Section 951. 
The Merchant Marine Act does provide that the 
Shipping Board shall “adjust, settle and liqui¬ 
date” matters arising out of the exercise by the 
President of the war powers granted to the Presi¬ 
dent. It would be a strained construction to in¬ 
terpret this into a statement that for the purposes 
of Section 951 a claim for credit must be pre¬ 
sented to the Shipping Board. The Act does not 
so require in words and there is nothing in it from 
which such a requirement could be implied. The 
Act creating the office of the Comptroller General 
(passed after the Merchant Marine Act of 1920) 
provides that the Comptroller General shall ex¬ 
ercise all the former duties of the six Auditors. 
He is now the “accounting officer of the Treas¬ 
ury.” This Act therefore necessarily requires the 
presentation of the claim under Section 951 to be 
made to the Comptroller General, and there is 
nothing in the Merchant Marine Act inconsistent 
therewith or which can be inferred to take away 
the duties of the Comptroller General under Sec¬ 
tion 951, and it therefore follows that claims for 
credit, counterclaim or set-off must be presented 
to the Comptroller General and not to the Ship¬ 
ping Board. So that whether the Skinner and 
Eddy Corporation contracts be directly with the 
United States or with the Fleet Corporation, it is 
the duty of the Comptroller General to pass on 
the claims presented to him for the purposes of 
Section 951. 
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NATURE OF CLAIM PRESENTED TO 
COMPTROLLER GENERAL 

A large part of the claim presented to the Comp¬ 
troller General, as appears from the plea and 
traverse which gives the substance of the claim 
presented (Record 20) was for the contract price 
of vessels actually completed and delivered to the 
Fleet Corporation. Part was for repairs made on 
vessels under the control of the Fleet Corporation, 
in accordance with the written instructions of the 
Fleet Corporation, and while we do not believe it 
important for this Court to determine whether the 
contracts out of which this claim arises are con¬ 
tracts with the United Sates or contracts with the 
Fleet Corporation, as we believe that the Comp¬ 
troller General has jurisdiction to consider the 
claim in either event, still, since the question has 
been raised by the Comptroller General and the 
assertion has been made that these are contracts 
entered into by the President in pursuance of au¬ 
thority of the Act of June 15,1917, we will under¬ 
take to demonstrate beyond question that the con¬ 
tracts in question were contracts of the Fleet Cor¬ 
poration in its individual corporate capacity and 
were not contracts of the United States. 

CONTRACTS OUT OF WHICH CLAIM ARISES ARE 
FLEET CORPORATION CONTRACTS 

The United States Shipping Board Emergency 
Fleet Corporation was incorporated under the 
laws of the District of Columbia, under the provi- 
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sions of the Act of September 7, 1916 (39 Stat. 
L. 728). All of the capital stock, with the excep¬ 
tion of the shares qualifying trustees, is held by 
the United States. 

The original capital was $50,000,000, which cap¬ 
ital the Fleet Corporation is authorized to expend 
to carry out its corporate purposes. The act of 
June 15, 1917 (40 Stat. L. 182), appropriating 
money for ship construction contained the follow¬ 
ing provision: 

“All money turned over to the United States 
Shipping Board Emergency Fleet Corpora¬ 
tion may be expended as other moneys of said 
corporation are now expended.” 

That is, the money appropriated for the Fleet 
Corporation should be expended by the Fleet 
Corporation in its individual corporate capacity 
and not as an agent of the President or the United 
States, and this was done with the obvious pur¬ 
pose that the Fleet Corporation should expend 
this money in carrying out its own contracts in 
order that there might be entire freedom of con¬ 
tact and that all the ordinary governmental re¬ 
strictions surrounding the making of contracts 
should be removed. 

That this was the clear intent of Congress ap¬ 
pears from the remarks made in the Senate at 
the time this particular clause of the Act of June 
15, 1917, was under consideration. 

Senator Underwood in discussing the Act of 
June 15, 1917, and this particular provision there- 
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of, said: (Volume 55, part 4, Congressional Rec¬ 
ord, 65th Congress, page 3549.) 

“I was told by Gen. Goethals that under the 
terms of this bill, if passed, he would be 
named as the agency, or rather that the Emer¬ 
gency Fleet Corporation, of which he is gen¬ 
eral manager, would be named as the agency 
to expend this money. He desired the author¬ 
ization to come in that way, for this reason. 
He said that it would give him a broader lati¬ 
tude in which to make his contracts. He could 
make them as a corporation, and not be bound 
by the requirements of law that would restrict 
his action if he made them as a governmental 
officer; in other words, if he is designated as 
a governmental officer, he would probably have 
to publish advertisements for bids in many 
cases, while acting for a corporation he would 
not have to do so. As a governmental officer 
in carrying out this provision he would have 
to make many reports and be delayed by red 
tape and technicalities that would not embar¬ 
rass him if he were carrying on the transac¬ 
tion acting for a corporation. Of course, the 
corporation is owned by the Government and 
controlled by the Government; the Govern¬ 
ment is the entire corporation; but he ex¬ 
pressed to me his view that he would have 
greater latitude. Then he asked that this lan¬ 
guage be put in, in addition to what had been 
tentatively agreed to by the conferees: 

PROVIDED, That all money turned over 
to the United States Shipping Board Emer¬ 
gency Fleet Corporation may be expended 
as other moneys of said corporation are now 
expended. 
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In other words, he wants to spend this 
money as he is spending the $50,000,000 which 
were heretofore given to the Fleet Corpora¬ 
tion by the Congress. Although I am not sure, 
if it were turned over to the Fleet Corporation, 
that this proviso would be necessary; yet Gen. 
Goethals himself thought it was wiser to put 
in the provision in order that his hands might 
not be tied in any way by technicalities.” 

The Supreme Court of the United States in 
cases which will be referred to hereinafter has es¬ 
tablished that the Fleet Corporation could con¬ 
tract in its own name, and before referring to 
these cases we will refer to the contracts that 
were entered into between the Fleet Corporation 
and Skinner & Eddy Corporation and form the 
basis of the claim presented to the Comptroller 
General of the United States. 

Some of the contracts filed as exhibits to the 
plea and traverse recite that they are contracts 
“between Skinner & Eddy Corporation, a corpor¬ 
ation organized under the laws of the State of 
Washington, party of the first part, hereafter 
called the Contractor, and the United States 
Shipping Board Emergency Fleet Corporation, a 
corporation organized under the laws of the Dis¬ 
trict of Columbia, hereafter called the Owner, 
representing the United States of America, party 
of the second part.” (R. 30, 42, 58, 72, 85, 88, 
102 .) 

In two contracts at least the words “United 
States of America” are omitted. (R. 23, 54.) We 
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shall refer to these contracts in the order shown 
in the record. 


EXHIBIT E 1—(R. 23) 

The first contract between the parties is dated 
May 28, 1917, and is between Skinner & Eddy 
Corporation and the United States Shipping 
Board Emergency Fleet Corporation. This con¬ 
tract omits the words “representing the United 
States” and as it was executed before the Act of 
June 15, 1917, had been passed, which was the 
first Act of Congress to give the President his war 
powers, it can scarcely be argued that this con¬ 
tract was made under that Act. This contract 
was known as Contract No. S. C. 10. 

EXHIBIT E 2—(R. 30) 

On February 16, 1918, a supplemental contract 
was entered into between the parties modifying 
the contract of May 28,1917, (Exhibit E. 1 R. 23). 
In this supplemental contract the words “repre¬ 
senting the United States of America” followed 
the name of the Fleet Corporation as one of the 
contracting parties, but obviously it was not in¬ 
tended to be a contract of the United States, since 
in the first paragraph of the supplemental con¬ 
tract is the recital that “whereas on May 28, 1917, 
the parties hereto entered into a certain contract” 
and it is this contract of May 28, 1917, that they 
are endeavoring to modify, and in order to mod¬ 
ify a contract by a supplemental contract, the 
parties must necessarily be the same. 
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EXHIBIT E 3—(R. 42) 


This contract is dated January 15, 1918, which 
is prior to the execution of the supplemental 
agreement of February 16, 1918, before referred 
to. After the Fleet Corporation’s name the words 
“representing the United States” appear, but 
that the parties to the contract of January 15, 
1918, are the same as the parties to the original 
contract of May 28, 1917, which did not even pur¬ 
port to be on behalf of the United States, is shown 
by a supplemental contract dated February 16, 
1918, and appearing as Exhibit E 4 (R. 53.) This 
supplemental agreement recites that: 

“Contractor desires certain important 
changes to be made in its contract No. 10 S. C., 
executed between the parties on May 28,1917, 
and the owner is unwilling to consent to such 
changes unless the amendment herein pro¬ 
vided for can be made.” 

This is a recognition that the parties to the 
original contract of May 28, 1917, which must be 
conceded to be a Fleet Corporation contract, are 
the same parties as the parties to the contract 
of January 15, 1918, and the supplement thereto 
of February 16, 1918. 

EXHIBIT E 5— (R. 54) 

The next contract between the parties in chron¬ 
ological order was made on the 11th day of May, 
1918. This contract is worthy of more than a 
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cursory examination, because it is the foundation 
agreement of the greater part of the dealings be¬ 
tween Skinner & Eddy Corporation on the one 
hand and the Fleet Corporation on the other. It 
provides not only for the purchase and sale of a 
ship yard, but provides for the construction of 
fifty steel ships at a total contract price of almost 
one hundred million dollars and the purchase of 
the plant provided for in this letter and the con¬ 
tracts which were executed in pursuance thereof 
constitute a large part of the claim which was 
presented to the Comptroller General. 

The letter, or contract, of May 11, 1918, refers 
to the purchase of a ship yard made by the Fleet 
Corporation from the Seattle Construction and 
Dry Dock Co. This contract is for the purchase 
of (R. 56) the entire plant of the Seattle Con¬ 
struction and Dry Dock Co., including land, build¬ 
ings, plant equipment and machinery, for the total 
sum of $3,874,313; $1,374,313 of the purchase 
price was to be paid in cash and the balance to 
be paid by accepting the property subject to two 
mortgages totaling $2,500,000. It provides fur¬ 
ther that the Fleet Corporation will assume these 
mortgages under certain express conditions and 
then follow various details with regard to the pur¬ 
chase. 

It is this very yard so purchased that the Fleet 
Corporation on the very next day agreed to sell 
to Skinner & Eddy Corporation under the agree¬ 
ment of May 11, 1918, and in this contract the 
Fleet Corporation does not pretend to represent 
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the United States. The purchase was made in the 
form of a letter addressed to the Seattle Con¬ 
struction and Dry Dock Co. and signed “Howard 
Coonley, Vice President, Approved: Chester W. 
Cuthell, General Counsel” and accepted by the 
Seattle Construction and Dry Dock Co. by Todd 
Shipyard Corporation, by Vice President. 

At that time, May 10, 1918, the Fleet Corpora¬ 
tion had no authority to purchase this or any other 
shipyard on behalf of the United States. The 
general statute prohibiting the purchase of land 
is as follows: 

“No land shall be purchased on account of 
the United States, except under a law author¬ 
izing such purchase.” (R. S. 3736.) 

The only authorization in regard to shipyards 
that existed at this date is found in Subdivision 
D of the Emergency Shipping Fund provision of 
the Act of June 15, 1917. That subdivision au¬ 
thorizes the President “to requisition and take over 
for use or occupation by the United States any 
plant or any part thereof.” 

The word “requisition” does not mean to pur¬ 
chase by negotiation. This is made emphatic by 
the very next sub-division “E,” wherein the Presi¬ 
dent is authorized “to purchase or take over title 
to any ships.” In this subdivision Congress did 
authorize the purchase or requisition of ships, but 
refrained from authorizing anything in regard to 
ship plants, but their requisition. Some months 
later, on November 4,1918, Congress amended this 


23 


Subdivision “D,” which had previously authorized 
the President to requisition plants, by giving him 
also the power to purchase , or otherwise acquire, 
plants in addition to his previous power of requi¬ 
sition. The said amendment is as follows: 

“1. The emergency shipping fund provision 
of the urgent deficiency appropriation Act of 
June 15, 1917, as amended by the Act of 
April 22, 1918 (Public Act No. 138 of the 
Sixty-fifth Congress), is hereby amended as 
follows: 

(1) In subdivision (d) of paragraph one, 
to begin said subdivision and to precede the 
words ‘to requisition,’ are now inserted the 
words: ‘To acquire, construct, establish, or ex¬ 
tend any plant, and in pursuance thereof, to 
purchase, requisition, or otherwise acquire 
title to or use of land improved or unimproved 
or interest therein; ***.’” (40 Stat. 

L. 1022.) 

So that it must be apparent that Congress in the 
Act of June 15,1917, did intend to and did author¬ 
ize the President to purchase or requisition ships, 
but only to requisition ship plants , and that later 
on, on November 4, 1918, it concluded to and did 
authorize him in addition to his previous power 
of requisitioning plants, to also purchase them. 

This agreement of May 10, after reciting the 
existence of two mortgages on the property, con¬ 
tains the following provisions: (R. 56) 

“We or our nominee, will assume these 
mortgages, if after an examination of the pro- 
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visions of the mortgages or deeds of trust we 
are convinced that a foreclosure would follow 
if we did not assume them. We shall likewise 
take such steps as may be necessary to relieve 
your other assets from the liens of these mort¬ 
gages, and will hold you harmless from the 
possibility of a deficiency judgment.” 

If the Fleet Corporation were acting for the 
United States, it could hardly assume the mort¬ 
gages. It is not within the power of any agent of 
the United States to agree that the United States 
will assume the debt of someone else. The provision 
is that the Fleet Corporation would assume the 
mortgages if they were convinced that foreclosure 
would follow if they did not assume them. It is 
difficult to conceive of anyone foreclosing a mort¬ 
gage on the property of the United States. If this 
were Government property, it must be certain that 
the mortgages could not have been foreclosed. To 
foreclose a mortgage necessarily implies that the 
property itself shall be sold to satisfy the mort¬ 
gage, and the owner ousted from possession. The 
United States cannot be ousted of possession of 
property which it owns, and its title foreclosed by 
the process of foreclosing a mortgage. Neither the 
Court of Claims nor any other Court would have 
jurisdiction of such an action. 

In The Siren , 7 Wall. 152, 157, the Supreme 
Court said: 

“So also express contract liens upon the 
property of the United States are incapable of 
enforcement. A mortgage upon property, the 
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title to which had subsequently passed to the 
United States, would be in the same position as 
a claim against a vessel of the Government, 
incapable of enforcement by legal proceedings. 
The United States, possessing the fee, would 
be an indispensable party to any suit to fore¬ 
close the equity of redemption, or to obtain a 
sale of the premises.” 

The last part of the sentence quoted (supra) 
from the letter is: 

“Will hold you harmless from the possibility 
of a deficiency judgment.” 

In other words, here is a guarantee to pay the 
debt of another, including principal, interest and 
costs. 

As the contract itself does not even purport to 
bind the United States, and as it contains so many 
agreements that no agent of the United States 
could have made, and as the Fleet Corporation had 
no authority as agent of the United States to buy 
the land, it necessarily follows that this agreement 
to buy the yard was made by the Fleet Corpora¬ 
tion in its own corporate capacity. 

Turn now to the agreement of May 11, 1918, 
made between the Skinner & Eddy Corporation 
and the Fleet Corporation (R. 54). We find that 
this agreement also is signed by the Fleet Corpora¬ 
tion, in its own capacity, and nowhere is there any 
indication that the corporation is representing the 
United States. There was at this time no authori- 
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zation to the President by Congress to lease or to 
sell yards, or to dispose of them in any manner, 
and there never was any authority in the President 
or the Fleet Corporation or anyone else, to lease, 
sell or otherwise dispose of such property of the 
United States, until Congress gave such authority 
on the 19th of July, 1919, considerably more than 
a year after this transaction. On that date Con¬ 
gress passed the Sundry Civil Appropriations Act 
(41 Stat. L 181) and provided in this Act as fol¬ 
lows: 


“Any material or plant, as defined under 
the emergency shipping fund provision of the 
Deficiency Appropriation Act approved June 
15, 1917, acquired by the United States Ship¬ 
ping Board Emergency Fleet Corporation, 
may be disposed of as the President may 
direct.” 

It is apparent, therefore, that the Fleet Corpor¬ 
ation as the agent of the Government, could neither 
have bought nor sold this yard on the date it did 
these various things, by reason of the fact that 
there was no authorization by Congress covering 
such transactions. 

It is a fundamental law that property of the 
United States cannot be disposed of, except under 
positive authority from Congress. The Constitu¬ 
tion of the United States, Article IV, Section 3, 
Par. 2, reads: 

“Congress shall have power to dispose of 
and make all needful rules and regulations re- 
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specting the territory or other property be¬ 
longing to tiie United States; ana nothing in 
this Constitution shall be so construed as to 
prejudice any claims of the United States or 
of any particular state.” 

EXHIBIT E 7 (R. 71 to 85) 

The contract of May 11, 1918, which provided 
for the sale of the shipyard, also provided that 
there should be executed two contracts for the con¬ 
struction of ships, one for fifteen ships to be con¬ 
structed at Skinner & Eddy Corporation’s original 
plant, known as Plant No. 1, and one for thirty- 
five ships to be constructed at the plant of the Seat¬ 
tle Construction and Dry Dock Co., which the Fleet 
Corporation had agreed to sell to the Skinner & 
Eddy Corporation. Only one of these contracts 
need be referred to since the two are essentially 
the same. We refer, therefore, to the contract of 
June 1, 1918 (Exhibit E 7 R. 71). This contract 
in the caption contains the words “representing the 
United States,” but it also declares that the Fleet 
Corporation, party of the second part, is the 
“owner.” Throughout the contract every obliga¬ 
tion and undertaking on the part of the second 
party, is set out as the obligation and undertaking 
of the owner. It is the owner that is to accept the 
vessels, and it is the owner that is to pay for them. 
The bond provided to be given by the contractor 
must be satisfactory to the owner. It is the owner 
that has the right to appoint inspectors to examine 
the work. Any notice of rejection must be signed 
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by a representative designated by the owner. If 
there is an increase in labor costs, it must be borne 
by the owner, and if there are any decreases in 
such costs, it is the owner that receives the benefit. 
Any overtime, in order to charge the owner, must 
be specifically authorized by the owner in advance. 
Any increase in freight rates is to be borne by the 
owner. It is the owner that may make alterations, 
omissions, additions or substitutions, in which 
event if the cost of construction is increased, it is 
the owner that will pay such increase. In case of 
advanced delivery, the owner agrees to pay a bonus 
therefor, and in case of failure to deliver within 
the times designated in the contract, the contrac¬ 
tor must pay the owner a penalty. 

Under the terms of the contract, no one is bound 
or obligated on the part of the second party, except 
the owner. There is no obligation whatever on the 
part of the United States, unless the United States 
is itself the owner. 

Examining the contract then for the purpose 
of determining who really is the “Owner,” in addi¬ 
tion to the positive statement in the caption, we 
find the following: 

In subdivision 4 of Article II, (R. 75), occurs 
the following clause: 

“If at any time within six months after the 
aforesaid acceptance of any of the said vessels 
any defect in the material or workmanship, 
other than such as are due to fair wear and 
tear or misuse, shall appear, same shall be cor- 
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rected and repaired to the satisfaction of the 
Director General of the Owner, * * 

We know that there was a Director General of the 
Fleet Corporation, but of course the United States 
had no such officer. The words “Director General 
of the Owner'’ occur all through these contracts. 

In addition to these clauses indicating that the 
“Owner” must be the Fleet Corporation, there is 
a clear distinction made in several of the clauses 
in the contract between the “Owner” and the 
United States. In Article III, Sec. 2, it is pro¬ 
vided: (R. 77) 

“If the contractor be delayed or obstructed 
in the transaction or completion of the work 
provided for by this contract by the act, delay, 
neglect or default of the Owner or by reason of 
alterations or additions by the Owner, or the 
commandeering by the United States Govern¬ 
ment of materials. * * *.” 

then the time for delivery shall be extended, etc. 

The following provision is found in Article XVI: 
(R. 83) 

“* * * The contractor shall, at its own 

cost, provide such additional watchmen, 
guards, and devices for the protection of its 
plant property and of the work in progress for 
the United States Shipping Board Emergency 
Fleet Corporation, against espionage and acts 
of war, and any damage or delay that might 
result therefrom, as may be required by the 
United States Shipping Board Emergency 
Fleet Corporation.” 
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Here is a distinct statement that the work is 
being done for the Fleet Corporation: 

Article XX is as follows: (R. 84) 

“It is recognized in view of war conditions, 
that it may become necessary for the United 
States to exercise control over the manner and 
priority in which materials and equipment are 
obtained under this contract. It is agreed be¬ 
tween the parties hereto that if it is desired by 
the Owner and/or the United States, that all 
contracts and agreements for equipment and 
materials to be used under this contract shall 
be submitted to the Owner and/or the United 
States, and that any orders given to the Con¬ 
tractor by the Owner, or the United States 
with regard to such contracts and agreements, 
will be properly complied with by the Contrac¬ 
tor.” 

Here is a clear distinction between the Owner and 
the United States. 

In addition, the attesting clause of every con¬ 
tract is as follows: (R. 85) 

“In witness whereof the parties hereto have 
caused this contract to be signed by their re¬ 
spective officers and their corporate seals to be 
hereunto affixed. * * . 

Here is a statement that the contract is signed by 
the respective officers of the parties, and the cor¬ 
porate seals of the parties have been attached. 
These contracts are signed by officers of the Fleet 
Corporation and the seal of the Fleet Corporation 
is attached. These officers of the Fleet Corporation 
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are not officers of the United States. United 
States v. Strang , 254 U. S. 492. 

AUTHORITIES HOLD THESE TO BE FLEET 
CORPORATION CONTRACTS 

So far this discussion has been confined to the 
contracts themselves, as showing on their face that 
they are not contracts of United States, but if we 
turn to the decisions we find that they are practi¬ 
cally unanimous in holding that contracts similar 
to the contracts in this case are contracts of the 
Fleet Corporation and not obligations of the United 
States. 

The leading case is the combined cases of Sloan 
Shipyard Corporation vs. United States Shipping 
Board Emergency Fleet Corporation , Astoria Ma^ 
rine Iron Works vs. United States Shipping Board 
Emergency Fleet Corporation and United States 
Shipping Board Emergency Fleet Corporation vs. 
Wood , Trustee , 258 U. S. 549. 

THE SLOAN CASE 

We eliminate largely from this discussion the 
Sloan case, because the decision of the Supreme 
Court in that case appears to have rested largely 
upon the ground that the complaint alleged a tort 
by the Emergency Fleet Corporation, and that the 
mere fact that it might be an agent of the Govern¬ 
ment could not in any event excuse it from the con¬ 
sequences of its tortious acts. But nevertheless, 
the Court did state that the words “representing 
the United States” were of no importance and that 
the Fleet Corporation was the contractor; 
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The Court said, at page 568 of the opinion: 

“We attach no importance to the fact that 
the second contract alleged to have been il¬ 
legally extorted was made with the Fleet Cor¬ 
poration ‘representing the United States of 
America.’ The Fleet Corporation was the 
contractor even if the added words had any 
secondary effect.” 

It will be noted that the Court said that the Fleet 
Corporation was the contractor. That can mean 
but one thing, that the Fleet Corporation was the 
party to the contract. 

THE ASTORIA CASE 

In this case the suit was for damages for breach 
of contract, the contract being in almost every par¬ 
ticular similar to the contract of June 1,1918 (R. 
71) in the present case, that is, the contract which 
states that the Fleet Corporation is “representing 
the United States.” Of this contract the Supreme 
Court said: (p. 569) 

“Throughout the contract the undertakings 
of the party of the second part are expressed 
to be undertakings of the Corporation, and it 
is this corporation and its officers that are to 
be satisfied in regard to what is required from 
the Iron Works. It is recognized that it may 
be necessary for the United States to exercise 
complete control over the furnishings of sup¬ 
plies to the Iron Works, and it is agreed that if 
required by the Corporation ‘and/or the 
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United States/ the Iron Works will furnish 
schedules, etc., etc. The whole frame of the 
instrument seems to us plainly to recognize 
the Corporation as the immediate party to the 
contract. The distinction between it and the 
United States is marked in the phrase last 
quoted. If we are right in this, further rea¬ 
soning seems to us unnecessary to show that 
there was jurisdiction of the suit. The fact 
that the corporation was formed under the 
general laws of the District of Columbia is 
persuasive, even standing alone, that it was 
expected to contract and to stand suit in its 
own person, whatever indemnities might be 
furnished by the United States. The judg¬ 
ment in this case also must be reversed.” 

It is to be noted that this was an action against 
the Fleet Corporation for breach of contract. The 
lower court had sustained a demurrer and dis¬ 
missed the complaint, on the ground that the con¬ 
tract was a contract of the United States, and the 
only remedy was in the Court of Claims. The Su¬ 
preme Court held squarely that the contract sued 
upon was a contract with the Fleet Corporation, 
and not a contract of the United States. The 
Court said: (p. 569) 

“The whole frame of the instrument seems 
to us plainly to recognize the corporation as 
the immediate party to the contract.” 

Here is a direct and unequivocal holding of the 
highest court that the contract sued upon was not 
a contract of the United States, but a contract of 
the Fleet Corporation. 



THE WOOD CASE 


The third case, entitled United States Shipping 
Board Emergency Fleet Corporation, representing 
the United States of America, petitioner, vs. Roger 
B. Wood, Trustee in Bankruptcy, is even more de¬ 
cisive of this question. In order to understand 
fully the holding of the Supreme Court, it is im¬ 
portant to review the decision the Circuit Court of 
Appeals rendered in this case, and which the Su¬ 
preme Court reviewed on writ of certiorari. This 
case is entitled: “In re Eastern Shore Shipbuild¬ 
ing Corporation, United States Shipping Board 
Emergency Fleet Corporation v. Wood" (274 Fed. 
893) 

We quote from the opinion of the Circuit Court 
of Appeals in this case, as follows: (p. 895) 

“It appears that on August 22, 1918, the 
United States Shipping Board Emergency 
Fleet Corporation entered into a contract with 
the Eastern Shore Shipbuilding Corporation, 
hereinafter referred to as the Eastern Shore 
Corporation, for the construction of six wood¬ 
en harbor tugs for the United States. For 
each of these tugs the Eastern Shore Corpora¬ 
tion was to receive $145,000, to be paid in ten 
installments as the work progressed. After 
the signing of the Armistice on November 11, 
1918, the work under this contract was 
stopped, but was later resumed under supple¬ 
mental agreements which it is not necessary 
to consider. In March, 1919, the Eastern 
Shore Corporation became involved in finan¬ 
cial difficulties and receivers were appointed 
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for it, and shortly thereafter, on March 20, 
1919, it was adjudicated a bankrupt. At the 
time of adjudication, none of the six tugs in 
course of construction was completed suffi¬ 
ciently to launch. The Eastern Shore Corpo¬ 
ration had been paid by the Fleet Corporation 
under the contract on account $428,017.72. 
And after the adjudication of bankruptcy the 
Fleet Corporation was compelled to expend the 
additional sum of $135,161.65 in order to be 
able to launch the tugs and remove them from 
the bankrupt’s shipyard. At the time of the 
bankruptcy the tugs were appraised at the 
sum of $100,000 and this was found to be their 
value by the referee in bankruptcy, who de¬ 
ducted that amount from the sum of $428,- 
017.72, and allowed the balance of $328,- 
017.72 as a general claim of the Fleet Corpora¬ 
tion against the bankrupt’s estate, but disal¬ 
lowed priority to said claim on the ground that 
the debt represented thereby is not a debt due 
to the United States. On petition to review 
the order of the referee, the District Judge af¬ 
firmed it in all respects. On the appeal to this 
Court no question is raised as to the amount 
due from the bankrupt. The only questions 
involved are those stated in the beginning of 
this opinion. 

“The argument presented to us is that the 
Fleet Corporation, by virtue of its incorpora¬ 
tion and organization under the acts of Con¬ 
gress and by virtue of an executive order of 
the President of the United States issued in 
pursuance of an act of Congress, was at the 
time of and in the transaction out of which"this 
controversy grew, and still is, the appointee 
of the President of the United States, and the 


agent and representative of the United States, 
and that, the contract with the bankrupt hav¬ 
ing been made for and on behalf of the United 
States by the Fleet Corporation, as the ap¬ 
pointee of the President and the agent and 
representative of the United States, the debt 
due thereunder is a debt due and owing to the 
United States, and, therefore entitled to pri¬ 
ority of payment under the provisions of sec¬ 
tion 64 of the Bankruptcy Act (Comp. St. Sec. 
9648) and section 3466 of the Revised Stat¬ 
utes (Comp. St. 6372).” 

The Court then reviews the Shipping Act, the 
Act of June 15, 1917; the delegation by the Presi¬ 
dent of his authority to the Fleet Corporation; the 
Articles of Incorporation of the Fleet Corporation, 
and court decisions, and then continues: (p. 902) 

“We are told that a contract made in the 
name of a public agent will be construed to be 
a contract of the government, and not of the 
agent. Huff cut on Agency (2d Ed.), p. 254. 
This is to lose sight of the fact that the Fleet 
Corporation contracted as a principal in its 
contract with the bankrupt. It designated it¬ 
self throughout the contract as owner, and was 
careful to distinguish between itself as owner 
and the United States, and the debt due from 
the bankrupt under the contract is a debt due 
to it as a principal, and not to the United 
States. 

“In the case under consideration, in caus¬ 
ing to be created under the general incorpora¬ 
tion law of the District of Columbia an indus¬ 
trial corporation with a capital stock divided 
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into shares and managed by a board of trus¬ 
tees, the United States, by subscribing for the 
whole amount of the authorized capital stock 
in excess of what was needed to qualify the 
members of the board of trustees, did not con¬ 
fer upon the company the privileges and the 
prerogatives of its own sovereign character. 
It did not transform the corporation into a de¬ 
partment of government, or divest it of its 
character as a private corporation. If Con¬ 
gress intended that this corporation should be¬ 
come a department of the government, instead 
of a separate legal entity, we are unable to 
discover why it should have resorted to such 
an indirect and extraordinary method of ac¬ 
complishing its purpose. It follows, therefore, 
that a debt due to the United States Shipping 
Board Emergency Fleet Corporation from the 
bankrupt herein is not in law a debt due to the 
United States. 

“The conclusion above announced makes it 

unnecessary to consider the second question 
mentioned at the beginning of this opinion; 
whether the United States, under the Bank¬ 
ruptcy Act, is entitled to the prior payment 
of ordinary debts due to it as against the gen¬ 
eral creditors of the bankrupt.” 

It will be observed that the question which the 
Circuit Court of Appeals considered and decided 
was, whether a debt due the Fleet Corporation and 
arising out of contracts similar to the Skinner & 
Eddy Corporation contracts was in fact a debt due 
to the United States. The lower court held squarely 
that such a debt was not a debt due to the United 
States and, therefore, it was unnecessary to decide 
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the question whether an ordinary debt due the 
United States is entitled to a preference in bank¬ 
ruptcy. The Supreme Court in affirming this judg¬ 
ment used the following language: (p. 570) 

“The third case, as we have said, is a claim 
of priority in bankruptcy. It was asserted 
against the estate of the Eastern Shore Ship¬ 
building Corporation, in the district court for 
the southern district of New York, under a 
contract similar to that last described, made by 
that company with the Fleet Corporation, ‘rep¬ 
resenting the United States of America,’ to 
construct six harbor tugs. The claim was 
presented by the Fleet Corporation in its own 
name, but was put forward by it as an instru¬ 
mentality of the government of the United 
States. It was denied successively by the ref¬ 
eree, the district court, and the circuit court 
of appeals, on the ground that the Fleet Cor¬ 
poration was a distinct entity, and that, what¬ 
ever might be the law as to a direct claim of 
the United States, the Fleet Corporation stood 
like other creditors, and was not to be pre¬ 
ferred. 274 Fed. 893. The considerations 
that have been stated apply even more obvi¬ 
ously to this case. The order is affirmed.” 

The lower Federal Courts have almost unani¬ 
mously recognized the foregoing decision as hav¬ 
ing definitely and finally determined that contracts 
of the Fleet Corporation, even though it is stated 
that it is “representing the United States,” are 
contracts of the Fleet Corporation in its individual 
corporate capacity, the only exceptions we recall 
being decisions of two District Courts on plead¬ 
ings. 
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In the case of Providence Engineering Corpora - 
tion vs. Downey Shipbuilding Corporation 9 and 
Chase National Bank y of New York City, vs. 
United States Shipping Board Emergency Fleet 
Corporation et al, 294 Fed. 641, the question was 
gone into quite fully. In this case the Providence 
Engineering Corporation had filed a Creditor’s 
bill against the Downey Company, in which it al¬ 
leged the insolvency of the latter and asked for the 
appointment of receivers. The Downey Corpora¬ 
tion admitted the insolvency and receivers were 
appointed. Thereafter the Chase National Bank 
brought a foreclosure suit against the Downey 
Company to foreclose two mortgages executed by 
the latter corporation. The first of these mort¬ 
gages was dated December 15, 1917, and after its 
execution, and before the issuance of the second 
mortgage, the Downey Corporation executed and 
delivered to the Fleet Corporation three mortgages 
covering the same property. After these three 
mortgages to the Fleet Corporation had been re¬ 
corded, the Fleet Corporation wrote a letter, signed 
and acknowledged by John Barton Payne, as Pres¬ 
ident of the Fleet Corporation, consenting to the 
issuance of $1,500,000 of bonds by the Shipbuild¬ 
ing Corporation, under the original mortgage of 
1917, and consenting to execute a formal consent 
to subordinate the liens of the Fleet Corporation’s 
three mortgages to the mortgage of 1917 and the 
supplemental indenture. The first mortgage of 
December 15, 1917, was concededly a lien prior to 
all of the Fleet Corporation mortgages. Under 
it notes aggregating only $750,000 had been is- 
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sued. The Downey Shipbuilding Corporation, be¬ 
ing in trouble, and wishing to issue $750,000 more 
notes under the security of the first mortgage, ob¬ 
tained the letter of waiver referred to. 

In reliance upon this letter, the new notes were 
issued under the security of the original mortgage. 
The Downey Corporation found itself unable to 
meet the payments on the mortgage, and the fore¬ 
closure suit followed. In order to defeat the fore¬ 
closure, counsel for the Fleet Corporation claimed 
that its subordination agreement was ultra vires , 
that the mortgages taken by the Fleet Corporation 
were mortgages of the United States, and that 
neither the Fleet Corporation nor anyone else had 
the power to waive or subordinate liens of the 
United States, and that the United States was an 
indispensable party. 

The District Court held that the mortgage of 
the Chase National Bank was superior to the mort¬ 
gage of the Fleet Corporation, and decreed a fore¬ 
closure. The Emergency Fleet Corporation ap¬ 
pealed. The Court filed an exhaustive opinion, in 
which practically all the previous cases are re¬ 
viewed at length. 

In reviewing the decision of the Supreme Court 
in the Astoria and Eastern Shore cases, the Court 
said: (p.649) 

“In the Astoria Marine Iron Works case, 
which was disposed of in the same opinion, the 
suit had been brought against the Fleet Cor¬ 
poration in a state court for breach of con- 
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tract. The suit was removed to the District 
Court and there dismissed upon demurrer on 
the ground that the only remedy was in the 
Court of Claims. The Supreme Court re¬ 
versed and said that the Corporation was the 
immediate party to the contract, and that the 
distinction between it and the United States 
was marked. See 258 U. S., page 569, 42 Sup. 
Ct. 386, 66 L. Ed. 762. * * * 

“Moreover in the same opinion, the court 
affirmed the decision of this court in Re East¬ 
ern Shore Shipbuilding Corporation, 274 
Fed. 893, in which this court held that a claim 
due to the Fleet Corporation, but which was 
put forward by it as an instrumentality of the 
government of the United States, was not en¬ 
titled to a preference in bankruptcy, whatever 
might be the law as to a direct claim of the 
United States.” 

The Court reviewed the decision of the Supreme 
Court of Pennsylvania in the case of Haines v. 
Lone Star Shipbuilding Co., 268 Pa. 92, (p. 655) 
as follows: 

“The Supreme Court of Pennsylvania had 
occasion, in 1920, in Haines v. Lone Star 
Shipbuilding Co., 268 Pa. 92, 110 Atl. 788, to 
determine the legal status of the Fleet Cor¬ 
poration. The question was very fully consid¬ 
ered in an opinion written by Judge Kephart, 
which was concurred in by all the members of 
the court. 

Tf it was the intent of Congress/ said the 
Court, 'that the Fleet Corporation should be 
immune from civil process, it would have 
been very easy to have written it into the 
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act; but nowhere is such language found, 
nor can it be reasonably inferred there¬ 
from. If the Fleet Corporation was to be 
immune from civil process of any nature 
whatever, why the necessity of a Fleet Cor¬ 
poration at all? The United States Govern¬ 
ment, acting through the shipping board as 
such, was immune from such process. It 
possessed the power and authority to do all 
the corporation could do. What was the in¬ 
tent of the Congress when it authorized the 
creation of the Fleet Corporation if it was 
not for the purpose of conducting a business 
corporation and assuring to those with 
whom it dealt that they would have a 
speedy adjustment of all claims? If not so 
adjusted, they had a debtor responsible in 
a court of law for the contracts and obliga¬ 
tions undertaken and when its contractors 
incurred debts a way was at hand, as in this 
case, to compel payment. Where would 
this immunity cease, considering the lan¬ 
guage of the delegation and the sundry sub¬ 
sequent delegation of the same subject-mat¬ 
ter as the corporation was empowered to 
and did make?’ 

“We see no escape from the conclusion 

which the Supreme Court of Pennsylvania 

reached in the case above referred to. The 

reasons given for it seem to us unanswerable.” 

* * * 

“It is, however, contended that the United 
States is the real party in interest under the 
mortgages dated June 14,1918, July 30,1919, 
and October 16, 1919, given by the Downey 
Corporation, defendant herein. We are un¬ 
able to concur in that view, notwithstanding 
the fact that the United States in fact sub- 
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scribed for the whole of the authorized capital 
stock. It is evident that the Shipping Act of 
1916 contemplated a corporation in which 
private persons might be stockholders and 
which was to be formed like any business cor¬ 
poration. The fact that the United States 
took all the stock, as the Supreme Court said 
in United States v. Strang, supra, ‘did not af¬ 
fect the legal position of the company.’ By its 
incorporation it was made a private corpora¬ 
tion with power to sue and be sued and was 
responsible before the law upon all of its con¬ 
tracts as well as for its wrongful acts. Under 
the law it was a private person and had all the 
attributes of a private corporation. Like any 
other corporation, it was the real party in in¬ 
terest in all its contracts.” 

* * * 

“From all this the contention is that the 
United States is the real party in interest un¬ 
der these three mortgages, and that all the 
world had notice that the title to these mort¬ 
gages was in the United States. It hardly 
seems necessary, upon this aspect of the case, 
to say anything more than to recall that the 
Supreme Court in Astoria Marine Iron 
Works v. United States Fleet Corporation re¬ 
ported under Sloan’s Shipyard Corporation 
v. United States Shipping Board Emergency 
Fleet Corporation, supra, decided as recently 
as 1922, in construing a contract made with 
the Fleet Corporation ‘representing the 
United States of America’ in a passage here¬ 
tofore quoted in this opinion declared that ‘the 
Fleet Corporation was the contractor, even if 
the added words had any secondary effect.’ On 
contracts made by the Fleet Corporation, act¬ 
ing merely as the agent of the government, no 

44 


action could be maintained by or against it on 
any contract so made. In Sheets v. Selden’s 
Lessee, 2 Wall. 177, 187 (17 L. Ed. 822), the 
Supreme Court, speaking through Mr. Justice 
Field in an opinion in which the court was 
unanimous, said:: 

“ ** * * And it may be stated generally 

that when a deed is executed or a contract is 
made on behalf of a state by a public officer 
duly authorized and this fact appears upon the 
face of the instrument, it is the deed or con¬ 
tract of the state, notwithstanding that the 
officer may be described as one of the parties, 
and may have affixed his individual name and 
seal. In such cases the state alone is bound by 
the deed or contract, and can alone claim its 
benefits * 

“And in Parks v. Ross, 11 How. 362, 374 
(13 L. Ed. 730), the court speaking of con¬ 
tracts entered into by an agent of the govern¬ 
ment, unanimously declared that— 

“ ‘As regards him the rule is, that he is 
not responsible on any contract he may 
make in that capacity; and wherever his 
contract or engagement is connected with 
a subject fairly within the scope of his au¬ 
thority, it shall be intended to have been 
made officially, and in his public character, 
unless the contrary appears by satisfactory 
evidence of an absolute and unqualified en¬ 
gagement to be personally liable.’ 

* * * * 


“What has been said makes it plain that the 
Fleet Corporation must be regarded as the 
real party to the contract and is the real party 
in interest. If the Fleet Corporation was not 
the contractor and simply made the contract 
on behalf of the United States, as its agent, 
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then in accordance with the doctrine an¬ 
nounced in Sheets v. Selden’s Lessee and in 
Parks v. Ross the Fleet Corporation would not 
be responsible on the contracts it made ‘as rep¬ 
resenting the United States/ But as we have 
seen from the Astoria Marine Iron Works 
case, supra, the Supreme Court holds that the 
Fleet Corporation is liable on its contracts 
even though in making them it uses the words 
‘representing the United States of America/ 
We see no escape from the conclusion that the 
United States is not the real party in interest 
under the three mortgages given by the Dow¬ 
ney Corporation to the Fleet Corporation/’ 


Certiorari in the foregoing case was denied by 
the Supreme Court of United States. (264 U. S. 
586.) 

In the case of the United States vs. Wood , 290 
Fed. p. 109 (another move in the case which had 
already been decided by the Supreme Court, 258 
U. S. 549) while the question was determined on 
the question of jurisdiction, the Court said: (p. 
115) 


“We cannot, however, conclude this opinion 
without stating our conviction that the theory 
upon which the bill was filed is wholly errone¬ 
ous, and that the debt herein involved is not in 
law a debt due the United States and that the 
complaint does not state a cause of action. The 
debt set forth in the complaint is one due, not 
to the United States, but to the Fleet Corpora¬ 
tion as principal and independent contractor/’ 
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We do not have to go out of this jurisdiction, 
however, to find a case holding that the Fleet Cor¬ 
poration is suable on its contracts, which obviously 
would not be true if the contracts were contracts of 
the United States ( Sheets vs. Selden’s Lessee, 2 
Wall. 177). We refer to the case of Eichberg vs. 
United States Shipping Board Emergency Fleet 
Corporation, 273 Fed. 886. 

See also, 

United States vs. Matthews, 281 Fed. 266. 

We might prolong this brief by citing the nu¬ 
merous other cases holding that the contracts of 
the Fleet Corporation were not contracts of the 
United States, but were direct obligations of the 
Fleet Corporation, but we believe that further cita¬ 
tions could add nothing to the cases already re¬ 
ferred to. In some of the contracts, as has been 
pointed out, the Fleet Corporation did not even 
purport to be representing the United States, and 
as it must be conceded that the Fleet Corporation 
had power to contract in its own right, it must also 
be conceded that as to these contracts the Fleet 
Corporation contracted in its own right and not 
for and on behalf of the United States, and claims 
arising out of such contracts cannot, by any 
stretch of the imagination be considered as claims 
to be determined by the Shipping Board under the 
provisions of the Act of June 5, 1920. 
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In conclusion, may we say, that we can conceive 
of no more arbitrary action than the position taken 
by the respondent in this case. 

Unwilling to risk suit on behalf of the Fleet Cor¬ 
poration in its name in a court in which the par¬ 
ties appear as equals, the Fleet Corporation as¬ 
signs its purported claim to the United States for 
the purpose of bringing suit and when relator en¬ 
deavors to comply with the law and place itself in 
a position to defend this suit, the respondent first 
takes the arbitrary and unreasonable stand that he 
will not pass on the claim presented until the final 
determination of the suit filed against the Fleet 
Corporation and too late to be of any value to re¬ 
lator, and then, after suit for mandamus is filed 
and while it is being heard, takes the position that 
he has no jurisdiction to pass on the claims at all. 

If this be true, then an insolvent concern could 
assign to the United States a claim to which there 
may be a perfect defense by way of credit or coun¬ 
terclaim and the unfortunate defendant would 
have to sit quietly by and permit the Government 
to take judgment against him because the Comp¬ 
troller General arbitrarily refused to act. We 
cannot believe a court of justice will permit such a 
situation to arise. 

Respectfully submitted, 

Louis Titus, 

J. Barrett Carter, 

George V. Triplett, Jr., 

Attorneys for Appellant 
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In the Court of Appeals of the District 

of Columbia 


April Term, 1925 


No. 4345 

( | * • 

No. —. Special Calendar 

United States of America, ex relatione Skinner 
& Eddy Corporation, a Corporation, appellant 


v. 

J. R. McCarl, Comptroller General of the 

United States, appellee 

BRIEF FOR APPELLEE 


STATEMENT OF FACTS 

I 

At page 2 of appellant’s opening brief it is 
stated that, “ since the case comes up on the plead¬ 
ings, and the facts stated in the pleadings of re¬ 
lator are admitted by the demurrer, they are not in 
dispute, and are as follows: 

Then appellant proceeds to give its version of 
the controversy. Responsive to this statement, it 
should first be observed that appellee’s answer is 
also a part of the record and that those portions 
of the answer not traversed by appellant are to be 



considered as true. As appellant’s version of the 
facts before the court is based upon its theory of 
the case, it would seem necessary that appellee’s 
conception of what the uncontradicted pleadings 
show should also be stated. 

During the period from May 28, 1917, to De¬ 
cember 10, 1918, inclusive, Skinner & Eddy Cor¬ 
poration, the appellant herein, entered into a 
number of contracts with the United States Ship¬ 
ping Board Emergency Fleet Corporation for the 
construction of 82 steam cargo ships to be built 
for the United States of America. (R. 23-111.) 
On April 25, 1919, the appellant was directed to 
cancel all work on 25 of the vessels. (R. 119.) 
This left 57 vessels to be built and delivered by 
appellant under said contracts. Besides these 
ships, eight other ships under construction in 
appellant’s yard were requisitioned by the United 
States on August 3, 1917, and were completed and 
delivered to the United States by appellant. (R. 
56.) So that altogether appellant built and de¬ 
livered 65 ships for the United States. 

On December 28, 1920, appellant submitted to 
the Auditor for the State and Other Departments 
a claim against the United States for $24,- 
247,119.31, and gave credit therein to the United 
States in the sum of $6,230,142.60, leaving the net 
amount claimed by Skinner & Eddy Corporation 
of $18,016,976.71. (R. 16.) On January 17, 1921, 
the Auditor for the State and Other Departments 
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transmitted said claim to the United States Ship¬ 
ping Board Emergency Fleet Corporation. (R. 
12.) On January 19, 1921, the Chairman of the 
Shipping Board acknowledged receipt of said 
claim and advised that it would receive early con¬ 
sideration and determination by the Shipping 
Board. (R. 17.) 

On June 15, 1921, appellant filed suit against 
the United States in the Court of Claims in sub¬ 
stantially the same amount and covering the same 
items as were included in the claim against the 
United States submitted to the Auditor for the 
State and Other Departments. (R. 19.) On 
April 4, 1923, the Court of Claims suit was volun¬ 
tarily dismissed by appellant and the order of dis¬ 
missal was subsequently set aside by the Court of 
Claims on mandamus from the Supreme Court of 
the United States. The suit was finally dismissed 
on May 16, 1924. (R. 19.) 

On May 1, 1923, appellant filed suit in the State 
court at Seattle, Wash., against the Fleet Cor¬ 
poration for $9,129,401.14. Said suit was re¬ 
moved to the United States District Court for the 
Western District of Washington, Northern Divi¬ 
sion, and is now pending there on motion to dis¬ 
miss. The items claimed in this suit were all in¬ 
cluded in the claim submitted to the Auditor for 
the State and Other Departments and were also 
included in the suit brought in the Court of 
Claims against the United States. The United 
States attorney appeared in this suit for the Fleet 
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Corporation and filed a motion to dismiss on the 
ground that the suit was a claim against the 
United States. (R. 3.) In said suit the Fleet 
Corporation is contending that the same is 
founded on a cause of action against the United 
States and not against the Fleet Corporation, for 
the reason that the contracts involved in said suit 
were executed by the Fleet Corporation solely as 
the agent for the United States and not in its 
individual corporate capacity. (R. 4.) 

On September 4, 1924, appellant submitted to 
the General Accounting Office of the United 
States a claim against the United States amount¬ 
ing to $32,354,387.47. (R. 2.) This claim included 
all the items originally submitted to the Auditor 
for the State and Other Departments, being the 
same items claimed in the suit in the Court of 
Claims, and the same items in the suit against the 
Fleet Corporation filed at Seattle. Although this 
claim was presented against the United States, the 
appellant disclaimed any intention of waiving its 
contention that the contracts under which the 
claim arose were contracts of the Fleet Corpora¬ 
tion and not contracts of the United States. 

On September 20, 1924, the Comptroller General 
acknowledged receipt of the claim filed by appel¬ 
lant September 4, 1924, and advised appellant 
that, “ it appearing that a suit involving the sub¬ 
ject matter of the claim as filed is now pending in 
the District Court for the Western District of 
Washington, Northern Division, no action will be 
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taken by this office on the said claim at this time, 
but the papers will be filed pending final action 
by the courts and request on behalf of claimant 
for consideration thereafter.” (R. 6-7.) 

On September 25, 1924, appellant addressed a 
communication to the Comptroller General, the 
appellee herein, representing that the Fleet Cor¬ 
poration claimed to have certain claims against 
appellant which it had assigned to the United 
States, and that appellant was informed the 
United States was about to bring suit against 
Skinner & Eddy Corporation on this assigned 
claim. Appellant therefore requested appellee to 
acjfc upon its claim against the Fleet Corporation 
so that appellee could plead said claims as an offset 
in the event the suit was brought by the United 
States as apprehended by the appellant. (R. 
9-10.) 

On October 6,1924, the Comptroller General, the 
appellee herein, advised appellant that since no 
suit had yet been filed against Skinner '& Eddy 
Corporation on such assigned claim that it would 
not appear necessary for the Comptroller General 
to take action as requested. (R. 10-11.) 

Thereupon on October 11, 1924, appellant insti¬ 
tuted this suit to compel the Comptroller General 
by mandamus to act on its last filed claim. (R. 1.) 
Appellee answered appellants petition for man¬ 
damus, setting forth that the claim submitted to 
the General Accounting Office by appellant on 
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September 4, 1924, arises out of contracts and 
transactions by Skinner & Eddy Corporation and 
the Fleet Corporation previous to June 5, 1920, 
and that the Merchant Marine Act of 1920, ap¬ 
proved June 5, 1920, confers jurisdiction upon 
the United States Shipping Board to adjust, 
settle, and liquidate all claims arising out of such 
contracts. (R. 13, 15, 16.) On October 23, 1924, 
appellant filed its demurrer to appellee’s answer, 
whereupon the trial judge overruled said de¬ 
murrer. (R. 18.) 

Appellant then filed a traverse and plea to 
which appellee demurred. The plea does not con¬ 
tain any additional facts beyond those set forth 
in appellant’s complaint, except the history of 
appellant’s case in the Court of Claims as herein¬ 
before recited, and except for the attachment of 
copies of the contracts on which appellant’s claims 
are founded and the allegation that these claims 
did not arise out of the exercise by and through 
the President, of the authority vested in him by 
the Act of June 15, 1917, and subsequent amenda¬ 
tory Acts. To this traverse and plea the appellee 
demurred and the trial judge sustained the 
demurrer. 

Appellant’s petition in the court below in para¬ 
graph 9 (R. 3), alleges on information and belief 
that the United States is about to commence suit 
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against appellant on claims arising out of the 
contracts with the Fleet Corporation (hereinbe¬ 
fore referred to) on the theory that the contracts 
were executed by the Fleet Corporation solely 
as agent for the United States and not in its in¬ 
dividual corporate capacity. But in the follow¬ 
ing paragraph of appellant’s petition (R. 4), 
the allegation is made that the Fleet Corporation 
assigned its claim against appellant to the United 
States on April 16, 1923, and that the United 
States is about to file suit against appellant on 
such assigned claim. These two allegations are 
inconsistent. It should be noted that the suit 
now before this court was instituted before suit, 
either on an assigned claim or on a claim as prin¬ 
cipal, was instituted by the United States against 
appellant. At the time appellee’s answer was 
filed, no suit by the United States had been en¬ 
tered and accordingly the trial judge on the 
record before him was not apprised that a suit 
actually had been instituted by the United States 
against appellant prior to the final determination 
of the case bv him. 

This is also the state of the record before this 
court, but appellant’s opening brief (p. 9) con¬ 
tains the following statement: 

“Now suit is brought by the United States 
against the relator on this assigned claim 
and relator attempts to plead by way of 
credit, set-off, or counterclaim, the amount 
due it by the Fleet Corporation or for 
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which it is entitled to credit by the Fleet 
Corporation and is met with the provisions 

of section 951 of the United States Re- 

• * 

vised Statutes, which provides, in so far 
as material, as follows:” (then follows a 
quotation from the statute). 

Were it not for this statement in appellant’s 
brief, which is inaccurate, counsel for appellee 
would not deem it proper to call this court’s 
attention at this stage of the proceedings to a 
fact not disclosed bv the record, but the state- 
ment that suit has been brought by the United 
States on an assigned claim, can not be per¬ 
mitted to pass unchallenged. 

It is a fact that a suit was brought in the 
United States District Court at Seattle against 
Skinner & Eddy Corporation by the United 
States of America on December 17, 1924, on 
claims arising out of the contracts set forth by 
appellant in this case. It is not a fact that said 
suit was brought on claims assigned to the 
United States by the Fleet Corporation, but was 
brought by the United States in its own right 
for money had and received by appellant through 
unlawful and erroneous payments made to it by 
the Fleet Corporation while acting as the agent 
of the United States. 


< 
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As a matter of inducement the appellant sets 
forth in its petition in the court below that if the 
Comptroller General was not required by man¬ 
damus to act on appellant’s claims it would be pre¬ 
cluded from pleading them as credits or set-offs in 
the contemplated suit to be brought by the United 

States by reason of the provisions of Section 951, 

• * 

Revised Statutes. Whether or not this conclusion 
is correct is properly a question to be determined 

r t i 

by the trial judge before whom such an issue is 
presented. Certainly it is not a question that this 
court may properly consider at this time. So far 
as this court is concerned the question is purely 
academic. We are not concerned now with argu¬ 
ing whether the presentation of these claims to 
the Shipping Board as directed in the Merchant 
Marine Act is a sufficient compliance with Section 
951, Revised Statutes, to enable appellant to use 
its alleged credits in a suit brought by the United 
States. 

The record discloses that the appellant has so 
often shifted its position with respect to its claims 
arising out of its contracts for ships made with the 
Fleet Corporation during the war emergency ship¬ 
building program that it is difficult to determine 
exactly where appellant stands. Even now in the 
present case it appears that the appellant is press¬ 
ing a claim against the United States before the 
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Comptroller General and at the same time is main¬ 
taining a suit against the Fleet Corporation on the 
theory that its claims are not against the United 
States. It also appears from appellant’s petition 
that it apprehended the United States was about 
to sue it on the theory that the contracts in ques¬ 
tion were made by the Fleet Corporation as an 
agent, and in the following paragraph of the peti¬ 
tion the allegation is made that the United States 
is about to sue appellant on claims assigned to it by 
the Fleet Corporation. 

The fact of the matter is that suit was actually 
brought by the United States in its own right and 
not on an assigned claim as apprehended by ap¬ 
pellant, so that the question presented to the court 
below was based upon a contingency that has not 
transpired. However, it will be the purpose of 
this brief to demonstrate that on either theory the 
appellant has no right to a writ of mandamus 
against the Comptroller General to compel con¬ 
sideration of the claim set forth in this particular 
case, whether it be a claim against the United 
States directly or a claim against the Fleet Cor¬ 
poration. 

ABGUMENT 

The pleadings and appellant’s brief cover a 
multitude of questions, but from the whole record 
it would appear the gravamen of the controversy 
is purely a jurisdictional question as between the 
United States Shipping Board and the Comptrol- 


ler General of the United States and may be re¬ 
solved to two concrete propositions: 

(a) Has the Shipping Board jurisdiction to 
settle and adjust the claim , as alleged in appel¬ 
lant's petition , or 

(b) Has the Comptroller General jurisdiction to 
settle and adjust the claim f 

That it was the opinion of the learned trial judge 
the Comptroller General has not jurisdiction is 
clearly shown in the order of the court overruling 
appellant’s demurrer to appellee’s answer, which 
reads as follows: 

This cause came on to be heard at this 
term upon the demurrer of the relator, 
Skinner & Eddy Corporation, to the answer 
of the respondent, J. R. McCarl, Comptrol¬ 
ler General of the United States, and the 
attorney for the said respondent having 
stated in open court that the answer of said 
respondent should be considered as defi¬ 
nitely denying that the said respondent had 
jurisdiction to consider the claim presented 
to him as alleged in the petition of said 
relator, and thereupon, upon consideration 
thereof, it is by the court, this 6th day of 
January, 1925, 

Ordered and adjudged that the demurrer 
of the relator to the answer of the said re¬ 
spondent be, and the same hereby is, over¬ 
ruled, to which said ruling of the court re¬ 
lator duly objects and excepts. (R. 18.) 

The chief law point on which the court sustained 
appellee’s demurrer to appellant’s plea and trav- 


erse was that it affirmatively appears from the said 
plea and traverse that the claim of petitioner re¬ 
ferred to therein is not such a claim as the re¬ 
spondent has jurisdiction to settle and adjust . 
(R. 120.) 

Paragraph 3 of appellant’s assignment of errors 
on which the appeal was brought into this court 
alleges that the court erred in holding that the re¬ 
spondent did not have jurisdiction to pass on the 
claim presented to him by the relator on Septem¬ 
ber 4, 1924 . (R. 121.) 

JURISDICTION 

From the record thus disclosed it is shown that 
the decision of the trial court turned solely on the 
question of jurisdiction. 

For basic authority on which to decide the first 
proposition respondent respectfully directs the at¬ 
tention of the court to the Shipping Act of 1916 
(39 Stat. 728), the Act of June 15, 1917 (40 Stat. 
182), and the Merchant Marine Act of 1920 (41 
Stat. 988). 

By section 3 of the Shipping Act the Board was 
created, with authority under section 5 of said 
Act, with the approval of the President, to have 
constructed and equipped in American shipyards 
and navy yards, or elsewhere, or to purchase, 
lease, or charter, vessels suitable for use as naval 
auxiliaries or Army transports, and to make nec¬ 
essary repairs on and alterations of said vessels. 

Section 11 of the same Act, among other things, 
provides: 
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“ That the Board, if in its judgment such 
action is necessary to carry out the pur¬ 
poses of this Act, may form under the laws 
of the District of Columbia one or more 
corporations for the purchase, construction, 
equipment, lease, charter, maintenance, and 
operation of merchant vessels in the com¬ 
merce of the United States.” 

Pursuant to said section 11, on April 16,1917, the 
United States Shipping Board Emergency Fleet 
Corporation was organized and incorporated 
under the laws of the District of Columbia with a 
capital stock of $50,000,000, as stated at pages 15 
and 16 of appellant’s brief. 

In this connection it is observed that counsel 
for appellant belabor themselves at great length 
in discussing the status of the Fleet Corporation 
in their well-written brief in an attempt to show 
that said corporation is purely a private corpora¬ 
tion and not a Federal public corporation . While 
appellee is of opinion that the Fleet Corporation 
has the status of a private corporation, but was 
designed by Congress to act chiefly as the instru¬ 
mentality of the Shipping Board to carry out the 
purposes of the Shipping Act, yet that question 
would not seem material in deciding the question 
at issue. However, the matter will be adverted to 
for further discussion in this brief. 

The act of June 15, 1917, supra, created an 
Emergency Shipping Fund and empowered the 
President to purchase, requisition, or take over 

62762—25-2 
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the title to, or the possession of, for use or opera¬ 
tion by the United States any ships now con¬ 
structed or in the process of construction or here¬ 
after constructed, or any part thereof or charter 
of such ship; or to modify, suspend, cancel, or 
requisition any existing or future contract for 
the building, production, or purchase of ships or 
material; or to place an order with any person 
for such ships or material as the necessities of 
the Government,, to be determined bv the Presi- 
dent, may require during the period of the war 
and which are of the nature, kind, and quantity 
usually produced or capable of being produced 
by such persons. 

This act, among other things, provided that: 

“ Whenever the United States shall can¬ 
cel, modify, suspend, or requisition any con¬ 
tract, make use of, assume, occupy, requisi¬ 
tion, acquire, or take over any plant or part 
thereof, or any ship, charter, or material, 
in accordance with the provisions hereof, it 
shall make just compensation therefor to be 
determined by the President; and if the 
amount thereof, so determined by the Presi¬ 
dent, is unsatisfactory to the person en¬ 
titled to receive the same, such person shall 
be paid seventy-five per centum of the 
amount so determined by the President and 
shall be entitled to sue the United States 
to recover such further sum as, added to 
•said seventy-five per centum, will make up 
such amount as will be just compensation 
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therefor, in the manner provided for by 
Section twenty-four, paragraph twenty, and 
Section one hundred and forty-five of the 
Judicial Code.” (40 Stat. 183.) 

By Executive Order No. 2664, issued July 11, 
1917, the President delegated to the Fleet Cor¬ 
poration certain powers vested in him by the 
Emergency Shipping Fund provision of the act of 
June 15, 1917, which said order reads in part as 
follows: 

By virtue of authority vested in me in 
the section entitled “ Emergency Shipping 
Fund ” of an Act of Congress entitled “An 
Act making appropriations to supply ur¬ 
gent deficiencies in appropriations for the 
militarv and naval establishments on ac- 
count of war expenses for the fiscal year 
ending June thirtieth, nineteen hundred 
and seventeen, and for other purposes,” 
approved June 15, 1917, I hereby direct 
that the United States Shipping Board 
Emergency Fleet Corporation shall have 
and exercise all power and authority vested 
in me in said section of said Act, in so far 
as applicable to and in furtherance of the 
construction of vessels, the purchase or 
requisitioning of vessels in process of con¬ 
struction, whether on the ways or already 
launched, or of contracts for the construc¬ 
tion of such vessels and the completion 
thereof, and all power and authority appli¬ 
cable to and in furtherance of the pro- 


duetion, purchase, and requisitioning of 
materials for ship construction. 

Pursuant to the authority delegated to the 
Fleet Corporation by the President under said 
Executive Order No. 2664, all of the contracts 
mentioned in appellant’s plea and traverse were en¬ 
tered into between appellant and the Fleet Corpo¬ 
ration, out of which the claim in suit arose. 

The Act of June 15, 1917, was amended by the 
Merchant Marine Act of 1920, supra, which pro¬ 
vides that all contracts or agreements lawfully 
entered into under the provisions of said Act of 
June 15, 1917, and certain other Acts unnecessary 
to mention in this connection, shall be assumed 
and carried out by the Shipping Board, and spe¬ 
cifically provides that: 

The Board shall have full power and 
authority to complete or conclude any con¬ 
struction work begun in accordance with 
the provisions of such Acts or parts of Acts 
if, in the opinion of the Board, the comple¬ 
tion or conclusion thereof is for the best 
interests of the United States. 

(c) As soon as practicable after the pas¬ 
sage of this Act the Board shall adjust, 
settle, and liquidate all matters arising out 
of or incident to the exercise by or through 
the President of any of the powers or duties 
conferred or imposed upon the President 
by any such Act or parts of Acts; and for 
this purpose the Board, instead of the Pres¬ 
ident, shall have and exercise any such 


powers and duties relating to the determi¬ 
nation and payment of just compensation: 
Provided, That any person dissatisfied with 
any decision of the Board shall have the 
same right to sue the United States as he 
would have had if the decision had been 
made by the President of the United States 
under the Acts hereby repealed. (41 Stat. 
989.) 

Here it must be observed that that part of the 

Merchant Marine Act just quoted not only pro- 

vides that the Board, instead of the President, 

• 

shall settle, adjust, and liquidate all matters aris¬ 
ing out of the exercise of any of the powers con¬ 
ferred upon him by the Act of June 15, 1917, in¬ 
cluding the payment of just compensation for the 
cancellation, modification, or suspension of any 
such contracts, but also provides that any person 
dissatisfied with any decision of the Board shall 
have the same right to sue the United States as 
he would have had if the decision had been made 
by the President. 

In that part of the same act Congress also 
provided for the payment of 75 per cent of any 
claim arising out of contracts made by the Presi¬ 
dent, or his agent, the Fleet Corporation, and con¬ 
sented that the United States might be sued for 
such further sum as is necessary to make just 

t 

compensation. 

Congress was not content to stop there, but went 
on and fixed the procedure in accordance with 


18 


paragraph 20 of section 24, and section 145 of 
the Judicial Code. (36 Stat. pp. 1093 and 1136.) 

It was held in 26 Comp. Dec. 421 that the ac¬ 
counting officers of the Treasury have no jurisdic¬ 
tion to fix just compensation under the Shipping 
Act of 1916, as amended by the Act of June 15, 
1917, which gives the contractor the option to 
either accept the compensation fixed according to 
the terms of the Act, or in lieu thereof, to accept 
75 per cent of the amount so fixed with the right 
to sue in the courts for the balance. 

In speaking of the special procedure provided 

in this Act for bringing suit, at page 423 of the 
same decision, the Comptroller of the Treasury 
said: 

The Congress has seen fit in the special 
procedure prescribed to place in the courts 
the jurisdiction to determine the just com¬ 
pensation as between the administrative offi¬ 
cers of the Government and the claimant, 
instead of the accounting officers of the 
Treasury, just as the Congress saw fit to 
place in the accounting officers of the Treas¬ 
ury the remedy relative to lost property 
claims, as to which it has been held by the 
Supreme Court of the United States that 
the jurisdiction thus given to the account¬ 
ing officers of the Treasury by the Act of 
March 3, 1885, 23 Stat. 350, excluded the 
courts from the consideration of such lost 
property claims. 26 Comp. Dec. 53; United 
States v. Hayden, 250 U. S. 328. 
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So if the accounting officers of the Treasury 
were shorn of their jurisdiction to fix just com¬ 
pensation and settle claims under the above-men¬ 
tioned Act as amended by the Merchant Marine 
Act of 1920, it necessarily follows that when the 
General Accounting Office was created by the 
Budget and Accounting Act of 1921 (42 Stat. 20) 
the Comptroller General found himself without 
jurisdiction to fix just compensation and settle 
claims arising out of Fleet Corporation contracts. 

Jurisdiction in Shipping Board 

From the very nature of the Shipping Act of 
1916, as amended by the Act of July 15, 1917, as 
amended by the Merchant Marine Act of 1920, it 
was clearly the intent of Congress to enact a sepa¬ 
rate and complete code of laws providing for the 
creation of the Shipping Board and the Fleet Cor¬ 
poration, with jurisdiction in the Board to deter¬ 
mine just compensation for any contracts can¬ 
celed, modified, or suspended, or for any mate¬ 
rial, plant, or ship taken over, in accordance with 
the provisions thereof, subject to the right of the 
contractor to accept 75 per cent of the compensa¬ 
tion so fixed with authority to sue for the balance. 

Section 305 of the Budget and Accounting Act, 
supra, was formerly Section 236 of the Revised 
Statutes, which provides that: 

All claims and demands whatever by the 
Government of the United States or against 
it, and all accounts whatever in which the 
Government of the United States is con- 
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cerned, either as debtor or creditor, shall 
be settled and adjusted in the General Ac¬ 
counting Office. 

This is a general statute which has been the 
law in this country since March 2, 1789 (1 Stat. 
66), with but little change in phraseology. Thus 
w r e find jurisdiction vested in the Shipping Board 
to settle all claims against the United States aris¬ 
ing out of Fleet Corporation contracts, by the 
terms of a special code of laics; and by the terms 
of a general statute, we find jurisdiction vested 
in the Comptroller General of the United States, 
to settle all claims and demands against the United 
States. These acts create such a question of pri¬ 
mary jurisdiction as to make it necessary to invoke 
the rule of interpretation. 

It is a general rule of interpretation that a 
special law embracing an entire subject, dealing 
with it in all its phases, withdraws that subject 
from the operation of a general law as effectually 
as though the general law were repealed by ex¬ 
press terms. Daviess v. Fairhairn, 3 How. 633; 
U. S. v. T)inen y 11 Wall. 88; Cook County National 
Bank v. United States , 107 U. S. 445; Guarantee 
Company v. Title Guaranty Company, 224 U. S. 
152. 

The question in the Cook County case was 
whether or not the United States lost its right of 
priority created by Section 3466, Revised Statutes, 
in insolvent national bank cases, and in discussing 
the effect of the National Banking Act upon said 
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Section 3466, at page 448 of the opinion, the court 
said: 

We consider that Act as constituting by 
itself a complete system for the establish¬ 
ment and government of national banks, 
prescribing the manner in which they may 
be formed, the amount of circulating notes 
they may issue, the security to be furnished 
for the redemption of those in circulation; 
* * * everything essential to the for¬ 

mation of the banks, the issue, security, and 
establishment of their notes, the winding up 
of the institutions, and the distribution of 
their effects are fully provided for as in a 
separate code by itself, neither limited nor 
enlarged, by other statutory provisions with 
respect to the settlement of demands against 
insolvents or their estates. 

It is observed from the language of the court in 
discussing the scope and purpose of the National 
Banking Act, if the learned judge who wrote the 
opinion was correct in its interpretation of the law, 
that that Act is strikingly similar in its purpose 
to the Shipping Act of 1916, as amended by the 
Act of dune 15, 1917, as amended by the Merchant 
Marine Act of 1920. 

It was held in the Title Guaranty Company case, 
supra , that the Bankruptcy Act of 1898 (30 Stat. 
544) took the right of priority, created by Section 
3466, away from the United States in bankruptcy 
cases upon the ground that the Bankruptcy Act 
covers the whole range of bankruptcy matters, 


# 


22 

thereby constituting a complete code of law affect¬ 
ing bankruptcy cases. 

At page 159 of the opinion the court said: 

It will be seen, therefore, that by the 

statute of 1797 (now 3466) and 5101 of the 

Revised Statutes all debts due to the United 

States were expressly given priority to the 

wages due any operative, clerk, or house 

servant. A different order is prescribed by 

the Act of 1898, and something more. 

* * * These were civil obligations, not 

personal conventions, and preference was 

given to them, but as to debts we must 

assume a change of purpose in the change 

of order. And we can not sav that it was 

* 

inadvertent. The Act takes into considera¬ 
tion, we think, the whole range of indebt¬ 
edness of the bankrupt, national, State, and 
individual, and assigns the order of pay¬ 
ment. 

Jurisdiction Not in Comptroller General 

Applying the rule laid down in these decisions 
to the instant case, it must be held the primary 
jurisdiction to fix just compensation and to settle 
claims arising out of Fleet Corporation contracts 
is with the Shipping Board. If the Shipping 
Board has such primary jurisdiction, the Comp¬ 
troller General has not such primary jurisdiction, 
and in this conclusion complete answer is found 
to both propositions. 

For the purpose of considering the law of 
mandamus, as applied to the question in suit, let 
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it be assumed the Comptroller General has juris¬ 
diction of the claim. Under such assumption, the 
question then arises whether or not mandamus will 
lie against him in this case. 

When mandamus will not lie 

Mandamus will never lie to control or review 
the exercise of discretion of any board of officers 
where the act complained of is judicial or quasi 
judicial. 22 Appeal Cases D. C. 419; United 
States v. Hitchcock, 190 U. S. 316; Robert v. 
United States, 176 U. S. 221; Garrick v. Lamar, 
116 U. S. 423; Holloway v. Whitely, 4 Wall. 522; 
Reeside v. Walker, 11 How. 273. 

Mandamus will never lie to enforce a right 
which is in substantial dispute or where the right 
of the applicant is in litigation. Where a party 
asking for a writ of mandamus has before that 
time gone into a court and there instituted pro¬ 
ceedings under which all the relief may be asked 
for in the application for mandamus, the writ will 
be denied. Swartz v. Large, 47 Kans. 304; People 
v. Knickerbocker, 144 Ill. 539; State v. North Lin¬ 
coln Street R. R. Co., 34 Neb. 634; Commonwealth 
v. Pittsburgh, 34 Pa. State, 496; People v. Com¬ 
mon Council of the City of Chicago, 53 Ill. 424; 
Hardcastle v. Maryland and D. R. Co., 32 Mary¬ 
land, 32; Bates v. Keith, 66 Vt. 163. 

At page 7 of appellant’s brief it is stated that 
“ We content ourselves with the citation of the 
single case of Dunlap v. Black, 128 U. S. 40, since 
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the rule there established has certainly never been 

* 

narrowed.” 

The substance of what the court said in the Dun¬ 
lap case was that the court will not interfere by 
mandamus with executive officers in the exercise ot 
their ordinary duties, but will compel such officers 
to perform such duties as are ministerial in their 
nature. This is no new or different rule from those 
stated above, and the case upon which appellant 
relies renders it no aid. Before the rule can be 
applied it must first be determined whether the 
act sought to be enforced by mandamus in a given 
case is such an act as to require the exercise of 
judgment or discretion on the part of the officer, 
or is said act a mere ministerial duty. So each 
case must stand or fall upon its own facts. 

Here it is sought to compel the Comptroller 
General of the United States to consider and j)ass 
on a claim for more than $32,000,000 against the 
United States, arising out of certain Fleet Cor¬ 
poration contracts, with a suit pending against 
the United States in the Federal Court at Seattle 
arising out of exactly the same contracts. The 
duties of the Comptroller General are generally 
of a quasi judicial character, and in defining his 
duties at the time the Budget and Accounting Act 
was passed, at page 8 of H. R. Report No. 14, 
67th Congress, First Session, by the Select Com¬ 
mittee on the Budget, it is stated, among other 
things, u the position is a semi judicial one.” 
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In Mr. Taft’s book entitled “ Our Chief Magis¬ 
trate and His Powers,” at page 81 he says, the 
duties of the Comptroller of the Treasury are 
quasi judicial, and the courts have likewise many 
times held that the duties of that official were 
quasi judicial. In fact, the courts have always 
held that the duties of any executive officer on 
whom Congress has conferred the power to ex¬ 
ercise judgment or discretion in the performance 
of a particular duty are of a judicial or quasi 
judicial character and that mandamus will not be 
to control the action of such officer. 

Section 3220, Revised Statutes, provides that 
the Commissioner of Internal Revenue, subject 
to regulations prescribed by the Secretary of the 
Treasury, is authorized to remit, refund, and pay 
back all taxes erroneously or illegally assessed 
and collected, and in United States v. Kimball, 
101 U. S. 726, it was held that the presentation 
to the Commissioner of Internal Revenue by a 
collector of a claim for credit in his account is 
such a presentation of the claim to the account¬ 
ing officers of the Treasury for their examination 
as to permit the collector, under Section 951, Re¬ 
vised Statutes, to make proof of his claim in a suit 
brought against him by the United States to collect 
what is due from him on his account. This deci¬ 
sion goes beyond the point of holding that the 
Commissioner of Internal Revenue has jurisdic¬ 
tion to ascertain and determine, under the rules 
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prescribed by the Secretary of the Treasury, 
what are and what are not unlawful assessments 
and collections, but also holds that the presenta¬ 
tion to the Commissioner of a claim for credit 
by a collector in his account is in effect a pre¬ 
sentation of the claim to the accounting officers 
of the Treasury under Section 951, Revised Stat¬ 
utes. Ex parte Cutting, 94 U. S. 14; United 
States v. Kaufman, 96 U. S. 567-569; United 
States v. Saving Bank, 10 U. S. 728-733. 

Section 5 of the Dent Act, 40 Stat. 1272, known 
as the War Minerals Relief Act, authorized the Sec¬ 
retary of the Interior to determine and pay the net 
losses sustained by operators in producing or at¬ 
tempting to produce tungsten, manganese, pyrites, 
and certain other essential war minerals during 
the emergency of the war. The Supreme Court 
of the United States, in a recent opinion by Chief 
Justice Taft in the case of Hubert Work, Secre¬ 
tary of the Interior, v. United States ex rel . Ches- 
tatee, Pyrites and Chemical Corporation (69 L. 
ed. United States Supreme Court, Advance Opin¬ 
ions of March 16, 1925, page 369) construed that 
provision of the Dent Act in a mandamus proceed¬ 
ing, and declined to issue the writ upon the ground 
that the decision of the Secretary in fixing net 
losses was not onlv conclusive on the claimant but 

%r 

conclusive on the court. The decision in the 
Chestatee case followed the decision of Work v. 
United States on the relation of Logan Rives. The 
opinion in the Rives case was also written by Chief 
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Justice Taft, and after reviewing the scope and 
purpose of the Dent Act at length, he said: 

Congress was occupying toward the pro¬ 
posed beneficiaries of Section 5 the attitude 
rather of a benefactor than of a debtor at 
law. Congress intended the Secretary to 
act for it and to construe the meaning of 
the words used to describe the elements of 
the net losses to be ascertained and to give 
effect to its interpretation without the in¬ 
tervention of the courts. This suit presents 
a case of as wide discretion as was held to 
have been vested in the Secretary of the 
Navy in the Decatur case, 14 Pet. 497; 10 
L. ed. 559. 69 L. ed. United States Su¬ 

preme Court, Advance Opinions of March 
16, 1925, page 365. 

United States ex rel . Ness v. Fisher, 223 U. S. 
683; United States ex rel . Riverside Oil Company 
v. Hitchcock, 190 U. S. 316; United States ex rel . 
Alaska Smokeless Company v. Lane, 250 U. S. 
549; and United States ex rel. Hall v. Payne, 254 
U. S. 343, were all cases in which it was sought to 
control and reverse rulings of the Secretary of 
the Interior, on the ground that he had in the 
administration of the land laws made rulings con¬ 
trary to law. In each case it was held that as the 
statute intended to vest in the Secretary the discre¬ 
tion to construe the land laws, and make such rul- 
* 

ings, no court could reverse or control them by 
mandamus in the absence of fraud or such gross 
error as to impute fraud. These decisions are 
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supported by the earlier decisions of Tucker v. 
Seaman, 17 How. 225; Gaines v. Thompson, 7 
Wall. 347; Litchfield v. Register, 9 Wall. 575; 
Dunlap v. Black, supra; and Decatur v. Pauld¬ 
ing, supra . 

In the Decatur case application was made by 
the widow of Admiral Decatur for pension under 
the general statute, but Congress subsequently 
granted a pension to Mrs. Decatur by a special 
Act. She had applied for and received pension 
under the general law, but also claimed the pen¬ 
sion under the special Act. The Secretary of the 
Navy, on whom Congress had conferred juris¬ 
diction to enforce the law, held that she was en¬ 
titled to one pension but not two, and was sus¬ 
tained by the Supreme Court of the United States 
in the case just mentioned in the Taft opinion. 
In passing on the statutes in question in the 
Decatur case, the Supreme Court used these 
words: 

The court could not entertain an appeal 
from the decision of one of the Secretaries 
nor revise his judgment in any case where 
the law authorized him to exercise discre¬ 
tion or judgment. 

It was held 100 years ago in Martin v. Mott, 
12 Wheat. 19, “ Whenever a statute gives a dis¬ 
cretionary power to any person, to be exercised 
by him upon his own opinion of certain facts, 
it is a sound rule of construction that the statute 
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constitutes him the sole and exclusive judge of 
the existence of those facts.” 

In the light of the foregoing authorities, it 
would appear that mandamus will not lie against 
appellee in the instant case. 

’ Fleet Corporation Contracts 

To decide the issues involved in this case it 
should not be necessary to enter into an elaborate 
discussion of the status of the Fleet Corporation, 
as the intent of Congress is so clearly expressed 
in the foregoing Acts that any conflict of opinion 
as to the meaning of the law seems impossible. 
However, counsel for appellant have devoted the 
major portion of their opening brief to an ex¬ 
tended argument to show that appellant’s con¬ 
tracts were not made by the Fleet Corporation as 
an agent of the President (appellant’s brief, p. 
16), and it seems expedient, therefore, to clarify 
the issues by answering appellant’s contentions at 
length. 

On page 8 of appellant’s brief counsel make the 
following statement: 

The Court will bear in mind that the 
Fleet Corporation could have sued the re¬ 
lator on the same claim that was assigned 
to the United States, and if this suit had 
been filed, relator could have pleaded by 
way of credit, set-off, or counterclaim the 
claim that is now presented to the Comp¬ 
troller General. 

62762—25 - 3 
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This is not a statement of fact but a conclusion 
of law on which issue is respectfully taken with 
counsel for appellant. It is proper to observe in 
this connection that we are dealing with war emer¬ 
gency legislation, and that for the purposes of this 
brief the same will be considered as pre-war and 
post-war legislation. 

Pre-war legislation 

In order to meet the issues fairly the Shipping 
Board must not be confused with the United 
States Shipping Board Emergency Fleet Cor¬ 
poration, which is a separate corporate entity. 
Sloan Shipyards Corporation v. Emergency Fleet 
Corporation, 258 U. S. 567; 66 L. Ed. 762. 

But it would appear they were both govern¬ 
mental agencies in making the contracts and de¬ 
termining just compensation thereunder, out of 
which the instant claim arose. 

Section 11 of the Shipping Act, supra, provides 
that the board, if, in its judgment, such action is 
necessary to carry out the purposes of this Act, may 
form under the laws of the District of Columbia 
one or more corporations for the purchase, con¬ 
struction, equipment, lease, charter, maintenance, 
and operation of merchant vessels in the com¬ 
merce of the United States. 

Said Section 11 authorizes the sale of all or a 
minority of the stock of such corporation or corpo¬ 
rations to private persons and provides that upon 
dissolution of the corporation the stock privately 
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held should be taken over by the Shipping Board 
at a fair and reasonable value. It has been argued 
that these provisions indicate that Congress con¬ 
templated the formation of a corporation for 
commercial gain and thereby fixed the status of 
the corporation as a private business venture. 
Some of the decisions heretofore rendered by the 
courts have adopted this viewpoint. Common¬ 
wealth Finance Co. v. Landis, 261 Fed. 440; Chase 
National Bank v. Emergency Fleet Corporation, 
294 Fed. 641. 

On the other hand, it is argued that Congress 
intended to authorize the creation, the birth, of an 
artificial person, an artificial employee, to act as 
an agent for the Shipping Board in the same way 
that an ordinary person might act as such em¬ 
ployee or agent, and further provisions of the 
Shipping Act, 1916, support this theory. For ex¬ 
ample, Section 3 prohibits the Commissioners of 
the Shipping Board from holding any official rela¬ 
tion to any common carrier or to acquire stock or 
bonds or become pecuniarily interested in any 
carrier. This would appear to prohibit the Com¬ 
missioners of the Board from forming or having 
any official relation to any corporation operating 
ships as a private corporation. Section 11 of the 
Act, after providing for the formation of the 
corporation, contains this further provision: 

Provided that no corporation in which 
the United States is a stockholder formed 
under the authority of this section shall 
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engage in the operation of any vessel con¬ 
structed, purchased, leased, chartered, or 
transferred under the authority of this Act 
unless the Board shall be unable after a 
bona fide effort to contract with any person 
a citizen of the United States for the pur¬ 
chase, lease, or charter of such vessel under 
such terms and conditions as may be pre¬ 
scribed by the Board. 

This was a very definite prohibition against com¬ 
petition by such a corporation with private enter¬ 
prise. In the next paragraph of the same Section 
the prohibition was made even more definite and 
still greater emphasis was placed on the distinction 
between “ private parties ” and the corporation to 
be formed by the Shipping Board. The para¬ 
graph reads as follows: 

The Board shall give public notice of the 
fact that vessels are offered and the terms 
and conditions upon which a contract will 
be made and shall invite competitive offer¬ 
ings. In the event the Board shall, after full 
compliance with the terms of this proviso, 
determine that it is unable to enter into a 
contract with such private parties for the 
purchase, lease, or charter of such vessel, it 
shall make a full report to the President, 
who shall examine such report, and if he 
shall approve the same he shall make an 
order declaring that the conditions have 
been found to exist which justify the opera¬ 
tion of such vessel by a corporation formed 
under the provisions of this Section. 


33 


That Congress did not intend to form an ordi¬ 
nary commercial corporation is also indicated by 
Section 13 of said Act, which provided inter alia: 

. . * v ^ ^ 

The proceeds of such bonds [meaning the 
Canal Bonds authorized to be sold to pro¬ 
vide for the capital stock of the corpora¬ 
tion] and the net proceeds of all sales, 
charters, and leases of vessels and of sales 
of stock [meaning capital stock of the cor¬ 
poration] made by the Board and all other 
moneys received by it from any source, 
shall be covered into the Treasury to the 
credit of the Board, and are hereby per¬ 
manently appropriated for the purpose of 
carrying out the provisions of Sections 5 
and 11. 

If the corporations Congress had in mind were 
to be private business ventures, why should the 
proceeds from the sale of capital stock of such cor¬ 
porations be mingled with all other moneys re¬ 
ceived by the Board and “ covered into the Treas¬ 
ury to the credit of the Board” ? Why should 
moneys derived from sales, charters, and leases of 
vessels made by said corporation be treated as 
revenues of the United States? If all the net 

earnings of the corporation were to be treated as 

• , . 

public funds, what basis exists for argument that 
Congress intended to set up corporations of a 
private character? 

The Shipping Board was not formally organized 
' until January 30, 1917. No steps were taken at 

that time or immediately thereafter to organize a 
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corporation as authorized by the Shipping Act, 
1916. However, war was declared on the Imperial 
German Government on April 6, 1917, and eight 
days later the Fleet Corporation was organized 
under the general corporation laws of the District 
of Columbia. 

This new corporation in which the United States 
held all the capital stock was named the United 
States Shipping Board Emergency Fleet Corpo¬ 
ration. As the name selected for the corporation 
implies, an emergency then confronted the nation. 
The German submarines were sinking the mer¬ 
chant vessels of our Allies and the few vessels 
then under the American flag with alarming 
rapidity. It became necessary for the Govern¬ 
ment, through the Shipping Board, to replace this 
destroyed tonnage as rapidly as possible. These 
facts are matters of common knowledge of which 
the court will take judicial notice. If the idea ever 
existed that the corporations authorized by the 
Shipping Act were to be made the nucleus of a 
private shipbuilding and operating program par¬ 
tially fostered and financed by Federal aid, this 
idea was promptly abandoned. 

Those high in authority at Washington realized 
that speed in ship construction was vital to si 
successful prosecution of the war and that the 
usual restriction surrounding the making of con¬ 
tracts by the Government would cause delays. 
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With a possibly different purpose in mind Con¬ 
gress had already authorized the creation of an 
instrumentality that would be free from restric¬ 
tions and that authority was seized upon as a 
short cut to immediate and effective action. 

. The Shipping Board promptly created a cor¬ 
poration to act as an employee of the Board, as a 
public agent, to carry out this work of construc¬ 
tion. No other public funds were immediately 
available for ship construction except the $50,- 
000,000.00 to be derived from sale of the United 
States Panama Canal Bonds, which were author¬ 
ized to be sold to provide for the capital stock of 
this new Federal corporation. The Board could 
not wait for the slow processes of legislation nec¬ 
essary to appropriate money from the Treasury to 
provide for shipbuilding. Had the Commission¬ 
ers so waited, they would have been subjected to 
severe criticism. Pages 60-61. Hearings before 
Committee on Commerce, U. S. S., December 21, 
1917. 

Having in mind this situation, can it be said 
that in creating, forming, and organizing this 
public corporation, this war instrumentality, that 
the United States laid down its sovereignty and 
undertook to enter private business for commer¬ 
cial gain as a stockholder in a private corporation 
having private interests in view? Every fact, 
every circumstance, every inference, every pre¬ 
sumption, every reasonable conclusion is against 

such a theorv. 

* 
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Very soon after the creation of this corporation 
an amendment to the Urgent Deficiency Appro¬ 
priation Act then pending before 1 Congress was 
added which granted extraordinary war powers 
to the President in respect to ships and shipping. 
It is interesting to note that as originally reported 
to the Senate this amendment authorized the 
President to delegate these extraordinary war 
powers to an individual, the General Manager of 
the Fleet Corporation. 

The following explanation of this provision was 
made to the House of Representatives by Con¬ 
gressman Fitzgerald, Chairman of the House Ap¬ 
propriations Committee, on May 28, 1917, when 
the Senate Amendment (Shipping Fund Provi¬ 
sions) to the Urgent Deficiency Bill was being 
considered bv the House: 

This legislation is of a very radical, 
unique, and unusual character. It confers 
the most comprehensive powers ever pro¬ 
posed upon the President of the United 
States. It authorizes him to requisition the 
entire output of a factory, a portion of a 
factory, to take over ships, to cancel con¬ 
tracts, to assume contracts, to suspend con¬ 
tracts, to operate the ships; and when the 
powers given here are exercised, provision 
is made to make just compensation for the 
taking over. Authority is given to the 
President to ascertain in a summary man¬ 
ner what the just compensation shall be, 
and if that compensation so determined 
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shall not be satisfactory to the person 
affected then he shall be paid 75 per cent 
of that sum and given a right to proceed 
against the United States in the Court of 
Claims to recover such additional sum as 
will make just compensation. Under the 
Senate amendment the President is author¬ 
ized to delegate all of those powers of a 
radical and comprehensive character to 
the general manager of the United States 
Shipping Board Emergency Fleet Corpo¬ 
ration. That is a corporation organized by 
the Shipping Board under the authority 
conferred by the shipping act for the pur¬ 
pose of having constructed ships deemed 
essential at this time. 

The general manager of that corporation 
is Maj. Gen. Goethals, who was selected by 
the Shipping Board to take control of the 
construction of these ships, and the inten¬ 
tion of the Senate was to express its desire 
that as full power as possible should be 
given to Gen. Goethals. It appeared at 
once, however, that it would be a most ex¬ 
traordinary legislative act for the Congress 
to provide that these unique, radical, and 
comprehensive powers might be delegated 
to an officer of a private corporation, and 
could not be granted to anyone else, so the 
Committee on Appropriations has modified 
that provision so as to devolve all the power 
upon the President and authorizes him to 
exercise them through such agency or 
agencies and at such times as he shall de- 


38 


termine to be advisable. (Cong. Record, 
Vol. 55, page 3015.) 

t i 

It was decided that it would be unwise to dele¬ 
gate these powers to a single individual, and as the 
Act was finally passed and approved by the Presi¬ 
dent on June 15th, 1917, it was left to the discre¬ 
tion of the President as to the agents he should 
select for carrying out the powers delegated to 
him. The language of the Act authorized the 
President to— 

exercise the power and authority hereby 
vested in him and expend the money herein 
and hereafter appropriated through such 
agency or agencies as he shall determine 
from time to time, provided that all money 
turned over to the United States Shipping 
Board Emergency Fleet Corporation may 
be expended as other moneys of said cor¬ 
poration are now expended. All ships con¬ 
structed, purchased, or requisitioned under 

authority herein or heretofore or hereafter 
* 

acquired by the United States shall be 
managed, operated, and disposed of as the 
President may direct. 

This act carried appropriations of $150,000,- 
000.00 for requisitioning and purchasing plants, 
material, charters, and ships then constructed or 
in the course of construction and $250,000,000.00 
for new construction. It should be noted that 
Congress contemplated the President would select 
the Fleet Corporation as one of his agents, since 
the Act expressly makes provision as to the man- 


ner in which expenditures of the appropriation 
shall be handled by the Fleet Corporation. 

Appellant’s opening brief, at page 17, argues 
that by this provision the money appropriated for 
the Fleet Corporation “ may be expended as other 
moneys of said corporation are now expended,” 
means that the money was to be expended by the 
Fleet Corporation in its individual corporate ca¬ 
pacity and not as an agent of the President of the 
United States. To support this tortured interpre¬ 
tation counsel for appellant refer to certain re¬ 
marks made by Senator Underwood at the time 
the bill was under consideration. (Appellant’s 
Brief, 17, 18, 19.) 

Near the close of Senator Underwood’s quoted 
remarks he says: “ In other words, he (Goethals) 
wants to expend these moneys as he is expending 
the $50,000,000.00 that was heretofore given to the 
Fleet Corporation by the Congress.” What Sena¬ 
tor Underwood meant by that statement is shown 
by the confidential report of the hearings before 
a subcommittee of the Committee on Appropria¬ 
tions of the United States Senate (May 12 and 
May 14, 1917). This subcommittee consisted of 
Senators Martin (Chairman), Shafroth, Under¬ 
wood, Hardwick, Warren, and Smoot. Mr. William 
Denman, then Chairman of the United States 
Shipping Board, and General George W. Goethals, 
General Manager of the recently formed Emer¬ 
gency Fleet Corporation, appeared before this 
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subcommittee to secure the necessary authority to 
proceed with the Government’s shipbuilding pro¬ 
gram and the necessary appropriation to pay for 
the ships then so urgently needed. The outcome of 
these hearings was the Shipping Fund Provisions 
of the Act of June 15, 1917. 

In the course of the hearings Mr. Denman told 
the subcommittee that the German submarines 
were sinking the merchant tonnage of the Allies 
at the rate of twelve million tons per year, while 
the combined production of both British and 
American yards and the rest of the world (except 
Japan) was only about three or four million tons 
per year. Mr. Denman then said: 

In other words, we face a loss of some¬ 
thing like 8,000,000 tons within a year at 
the rate established by the sinkings in April. 

Of course, that is subject to all sorts of 
variations. If the submarine efficiency in¬ 
creases, and we do not stop it, you can add 
to that figure at your will; and if the effi¬ 
ciency decreases, or the methods of stopping 
it increase in efficiency, there it is on the 
other side of the balance sheet. But it still 
^ remains true that there is a menace so dan¬ 
gerous that every productive power and 
agency of the Union ought to be called into 
play to produce ships. 

The Shipping Board got this slant of the 
situation within two weeks after it was 
organized. It started in on its program to 
stimulate the building of ships. At that 
time we made the rounds of the shipyards. 
They were of a different opinion. They 


did not have our point of view on the danger 
of the situation. They said they were not 
particularly interested in constructing for 
Government account; that they thought they 
had reached their maximum at that time, 
and were at that time practically contracted 
to the full capacity of th,eir yards to the 
British and Norwegians and others, on or¬ 
dinary commercial constructive rates, both 
as to time and as to expense. 

Senator Warren. Including building, I 
suppose ? 

Mr. Denman. I am speaking now of the 
shipbuilding. 

Senator Warren. Yes. 

Mr. Denman. So that we thought that, as 
a supplement to steel, we would go into 
wooden-ship building, and we made a very 
wide canvass of the field, and we started on 
a program. We had a convocation of the 
wooden-ship builders of the Atlantic and of 
the Gulf, and also some California builders 
came on, and conferences were held over a 
number of days; and then we consulted 
various scientists and ship designers; we 
had three consultations with Gen. Goethalsj 
and we were all agreed that in so far as we 
could produce wooden ships we should pro¬ 
duce them as supplementing the supply of 
steel ships. 

All of you can imagine the pain and 
agony with which the Shipping Board went 
into the expenditure of this money for a 
type of construction that can not compare 
with steel when it comes down to commer- 
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cial use. It was just taking our baby from 

us, because we had contemplated the getting 

of a fine steel fleet out of this $50,000,000 

which Congress had given us and being able 

to stimulate the growth of our merchant 

fleet by putting these vessels into our trade 

at low charters to private overseas concerns; 

but we felt that this was a national need, 

and what we thought about it then was 

with truth, as has been shown in the few 

months since that time. 

***** 

Senator Underwood. What I have in 
mind is this: If we formulate legislation 
here giving powers and money to the board, 
that of itself carries it to Gen. Goethals’s 
organization without our saying anything 
about it in the legislation. 

Senator Smoot. Providing the board does 
not remove him or make some change. 

Senator Underwood. But I mean, it car¬ 
ries it there with its own weight? When 
we make an appropriation for the board, it 
goes to this organization? 

Senator Smoot. Yes. 

Mr. Denman. Yes; the Board has no 
other program than to get ships. It has no 
method of accomplishing this other than to 
get ships through Gen. Goethals. When the 
General came in we were organizing these 
wooden ships and putting them to work. 
The General has done a great deal in pull¬ 
ing the ends together with the steel men; 
but so far as we at present are advised 
there is nothing that we hand to the Gen- 
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eral at this time that is going to conflict 
with the efficiency of his power, so far as I 
know, and if there is anything in it that con¬ 
flicts with the power of the Board- 

* * * * * 

Mr. Denman. We have contracted for the 
building of 12 ships, and we have awaiting 
us, I suppose—that is, the contracts—some¬ 
where between 100 and 250, depending upon 
the final sifting out of the productive power 
in yards offered. That is all awaiting your 
appropriation. 

Senator Smoot. That is the $50,000,000 
we already gave you? 

Mr. Denman. No ; that is the whole thing, 
all together, steel and everything else, and 
we do not want to tie ourselves up until we 
know we are going to get a large sum of 
money. 

Senator Hardwick. Pardon me; we gave 
you $50,000,000 to provide for these ships, 
did we not ? 

Mr. Denman. That does not account for 
the $50,000,000, but we are holding together 
many of those contractors, and many of 
them are crying with pain because they 
want to get to work; but we have contracted 
with them in that way. 

Senator Smoot. Wkat is the total? 

Gen. Goethals. Seventy-two thousand 
tons. 

Senator Hardwick. Of course, you can 
pay for all these other ships out of that 
$50,000,000? 
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Mr. Denman. That goes in- 

Senator Hardwick. Yon will have some 

money left from that? 

* 

Gen. Goethals. Very little; I have prom¬ 
ised up to the limit, and I do not dare go 
over the limit. 

Senator Hardwick. Then the 600,000 
tons of German ships and the 50,000 tons 
of Austrian ships and 72,000 tons contracted 
for, that will about exhaust this $50,000,- 
000 ? 

Gen. Goethals. I have made contracts 
already that involve us, for construction 
purposes, to the extent of 214,000 tons. I 
am pledged to that. 

Senator Smoot. Two hundred and four¬ 
teen thousand tons? 

Gen. Goethals. Yes. 

Senator Smoot. Besides this other? 

Gen. Goethals. Besides this other ton¬ 
nage that Mr. Denman has told you about. 

Senator Smoot. Then you add 72,000 to 
this, and that would be 286,000 tons? 

Gen. Goethals. Yes; that is what I have 
pledged already. Now, if you are ready, I 

will take up my program. 

* * * * # 

In General Goethals’s explanation to the sub¬ 
committee he said: 

On Monday I got permission to go to 
steel as well as wood. There was a com¬ 
pany on the Pacific coast which had its 
yards free, and they came to the office to 
see whether they could build for us; other- 
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wise they would go to the British Govern¬ 
ment. I called up Mr. Farrell, and he had 
material at the Birmingham mills for four 
ships, and I at once closed the contract, 
and that steel is on its way now to the 
Pacific coast. That is the way I anticipated 
he will live up to his promises. 

The construction of these ships requires 
money. Assuming that we must pay $150 
a ton for steel ships, 3,000,000 tons will 
require $450,000,000, and I have fixed the 
round sum at $500,000,000 for the con¬ 
struction program. If we took over the 
ships that are now on the stocks—on the 
ways—assuming that the amount is a mil¬ 
lion tons and that we may have to go to 
$200 a ton in order to expedite it, I figure 
that at $250,000,000. 

Senator Smoot. That is the steel, you 
say? 

Gen. Goethals. The steel. 

Senator Smoot. Have you counted the 
wood ? 

Gen. Goethals. The wood will come in on 
the $50,000,000 we have and part of this 
$500,000,000 that I have just asked for. 

Senator Shafroth. What will that cost? 

Gen. Goethals. The wood is going to cost 
between $135 and $145 a ton. 

Senator Shafroth. And steel, I suppose, 
is much more ? 

Gen. Goethals. We made one contract 
for steel at $153 a ton, and I have a propo¬ 
sition this morning in the office to build 
some steel ships at Seattle for $155 a ton, 
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on the basis of 4J cents for plates and 3J 
cents for sheets, so that we will be able to 
get our steel ships for about $155 a ton. 

Of course, labor is the uncertain factor. 

* « * * * 

The report of these confidential hearings was 
printed and available for the information of the 
Senate when the Shipping Fund Provisions were 
being considered. (Cong. Rec. Vol. 55, pages 
2517-2519.) 

The Senators knew when they passed the bill 
that the Fleet Corporation was making contracts 
for the United States for which no funds had 
been provided except the fund which was to be the 
capital stock of the Fleet Corporation. In other 
words, the agent was depending upon its own 
resources while making contracts for its principal 
in the expectation that the principal would confirm 
and adopt the agent’s acts, so that when Senator. 
Underwood said that “ Goethals wants to expend 
these moneys as he is expending the $50,000,000.00 
he already has,” he had this situation in mind. 

That Congress was fully advised of this situa¬ 
tion is shown by one of the concluding clauses in 
the Act of June 15, 1917, which provided: 

That the appropriations contained herein 
shall be available for the payment of ob¬ 
ligations on account of existing emergency 
incurred prior to the passage of this Act 
and which are properly chargeable to such 
appropriations. 


47 


This was a ratification by Congress of the con¬ 
tracts which were then being made by the Fleet 
Corporation officials upon behalf of the United 
States, although no authority in law existed for 
the making of such contracts at the time they were 
made. 

The argument made by appellant’s counsel that 

. * 

the provision for the use by the Fleet Corporation 
of the public funds provided by Congress “ in 
the same manner as other corporate funds were 
then being expended ” made these funds private 
corporate funds, so that the Fleet’s contracts were 
not made as an agent of the President but as a 
principal acting for its own corporate interest, is 
too tenuous to deserve serious consideration. 

It seems quite clear upon a reading of the en¬ 
tire paragraph which authorizes the President to 
delegate his powers, that Congress did not con¬ 
template that the Fleet Corporation was to take 
these immense sums of money as its own. The 
provision was obviously intended to relieve the 
Fleet Corporation while acting as such govern¬ 
mental agent of the restrictions surrounding the 
making of ordinary Government contracts. That 
this was not to be purely a private corporate 
affair is shown by the further provision that 
“ all ships constructed, purchased, or requisi¬ 
tioned under authority herein or heretofore or 
hereafter acquired by the United States, shall be 
managed, operated, and disposed of as the Presi- 
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dent may direct.” Had Congress intended that 
____ • 
the Fleet Corporation should become the princi- 

pal in these transactions rather than the agent, 

certainly this provision giving the President 

power to manage, operate, and dispose of the 

ships would not have been inserted. 

It would seem quite unnecessary to comment so 
at length on this provision were it not for the 
earnestness with which appellant’s counsel have 
argued that the contracts made by the Fleet Cor¬ 
poration pursuant to the authority of the Act of 
June 15, 1917, were not acts of an agent acting 
for its principal but were acts of the corporation 
in its own corporate behalf. 

By Executive Order dated July 11, 1917, supra, 
the President designated the Shipping Board and 
the Fleet Corporation as two of the agencies 
through which the extraordinary war powers 
vested in him were to be exercised, and delegated 
to said agencies all the power and authority vested 
in him by the Act of June 15, 1917, in so far as 
applicable to and in furtherance of the construc¬ 
tion of vessels, the purchase or requisitioning of 
vessels in process of construction, whether on the 
ways or already launched, or of contracts for the 
construction of such vessels, and the completion 
thereof, and all power and authority applicable 
to and in furtherance of the production, purchase, 
and requisitioning of materials for ship construc¬ 
tion. 
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Said Executive Order contained the following 
provision, to wit: 

And I do further direct that the United 
States Shipping Board shall have and exer¬ 
cise all power and authority vested in me in 
said section of said act, in so far as ap¬ 
plicable to and in furtherance of the taking 
over of title or possession, by purchase or 
requisition, of constructed vessels, or parts 
thereof, or charters therein; and the opera^ 
tion, management, and disposition of such 
vessels, and of all other vessels heretofore 
or hereafter acquired by the United States. 
The powers herein delegated to the United 
States Shipping Board may, in the discre¬ 
tion of said board, be exercised directly by 
the said board or by it through the United 
States Shipping Board Emergency Fleet 
Corporation or through any other corpora¬ 
tion organized by it for such purpose. 

Whatever may have been the status of the Fleet 
Corporation prior to July 11, 1917, it seems too 
clear for argument that all its contracts and acts 
subsequent to that date and up to June 5, 1920, the 
date of approval of the Merchant Marine Act, were 
made and performed pursuant to the power dele¬ 
gated to it by the President, and the power sub¬ 
sequently redelegated to it by the Shipping Board. 
If such acts were performed under that authority, 
then they were acts of a duly authorized agent of 
the Government acting within the scope of its 
express and lawful powers. It can not be seri- 
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ously contended that the tremendous shipbuilding 
program that was immediately launched by the 
Fleet Corporation was for the private gain of the 
corporation and was not the program of the Gov- 

i 

ernment. All of its activities were financed by 
appropriations from Congress. The ships that it 
acquired by the expenditure of these appropria¬ 
tions were turned over to the United States. The 
very contracts exhibited by the appellant show that 
the title to the vessels constructed by them was at 
all times in the United States. The contracts re¬ 
cite that the Fleet Corporation was representing 
the United States. The first contract made with 
Skinner & Eddy Corporation, dated May 27, 1917, 
was made prior to the Act of June 15, 1917, and 
did not contain the statement that the Fleet Cor¬ 
poration was acting for the United States, but con¬ 
tract 10 S. C. was amended by a subsequent con¬ 
tract dated February 16, 1918, and this contract 
recites that the Fleet Corporation is representing 
the United States of America (R. 30), and pro¬ 
vides that title to the ships shall be at all times in 
the United States. 

If the Fleet Corporation was acting in its cor¬ 
porate capacity for private gain in making these 
contracts, why should the recital that it was acting 
for the United States be included in each and 
every one of the contracts ? If the Fleet Corpora¬ 
tion was building these ships for its own private 
account, why should it be provided in each and all 
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of the contracts that the title of the ships should 

IT*' 

be at all times in the United States ? 

From time to time prior to the Armistiee Con¬ 
gress passed other Acts amendatory of the Act of 
June 15, 1917, giving the President further pow¬ 
ers with respect to shipbuilding, and by several 
Executive Orders these powers were delegated to 
the Fleet Corporation by the President. Through¬ 
out the entire period of the war there is not a 
single pronouncement by Congress or by the Pres¬ 
ident that justifies the contention now being put 
forward by appellant. On the contrary, the pow¬ 
ers delegated to the Fleet Corporation were so 
extraordinary that it was for all intents and pur¬ 
poses regarded as an arm of the Oovernment 
rather than as a private corporation exercising 
delegated powers. This is shown by the early 
decisions of the courts, when the status of the 
Fleet Corporation was first considered, and by the 
contention made by Government’s counsel in the 
case of Sloan Shipyards v. Emergency Fleet Cor¬ 
poration (supra), to which further reference will 
be made. 

Postwar legislation 

• $ 

After the war emergency had passed and the 
contracts for ship construction made and super¬ 
vised by the Fleet Corporation upon behalf of its 
principal, the United States, were nearing com¬ 
pletion, Congress passed an Act known as the Mer¬ 
chant Marine Act of 1920, supra, which was ap- 
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proved by the President on June 5, 1920. This 
Act repealed the Act of June 15, 1917, and the 
other Acts and parts of Acts amendatory thereof. 
The Act is very lengthy and comprehensive in 
scope, but the following pertinent provisions may 
be noted, since they bear directly upon the con¬ 
troversy in the case now before this court. Sec¬ 
tion (2) (b) of the Act provides: 

The repeal of such Acts or parts of Acts 
is subject to the following limitations: 

(1) All contracts or agreements lawfully 

entered into before the passage of this Act 

under any such Act or part of Act shall be 

assumed and carried out bv the United 

•/ 

States Shipping Board, hereinafter called 
the Board. 

The contracts and agreements made by the 
Fleet Corporation with Skinner & Eddy Corpora¬ 
tion which are set forth in the record now before 
this court (R. 23-119) were all made prior to the 
passage of the Merchant Marine Act. The Section 
just quoted is an express ratification by the United 
States speaking through Congress of all of these 
contracts and agreements. The Congress directs 
that the contracts be assumed and carried out by 
the United States Shipping Board. Certainly, if 
these contracts were contracts of the Fleet Corpo¬ 
ration in its private capacity, Congress would 
have no right to direct that the Fleet Corporation 
be relieved of anv interest in the contracts and 

that thev should be carried out bv a Governmental 
%. %/ 
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establishment, namely, the United States Shipping 
Board. 

Section (2) (b) (2) provides: 

All rights, interests, or remedies accruing 
or to accrue as a result of any such con¬ 
tract or agreement or of any action taken in 
pursuance of any such Act or parts of Acts 
shall be in all respects as valid, and may be 
exercised and enforced in like manner, sub¬ 
ject to the provisions of subdivision (c) 
of this section, as if this Act had not been 
passed. 

It has been argued, and perhaps may be argued 
by the appellant, that this Section is authority for 
suing the Fleet Corporation on the contracts made 
by it prior to the passage of the Act. It is sub¬ 
mitted that such a construction is not warranted 
by the language of the Act. As will be hereafter 
pointed out, it is a well-settled principle of law 
which has been recognized not only by the Su¬ 
preme Court of the United States but also by 
practically all the State Courts that contracts made 
by a public agent when acting within the scope 
of his authority are contracts of the principal— 
that is, contracts of the State or the United 
States—and that on such contracts the agent will 
not be held liable unless the agent has shown a 
clear intent in the contract to superimpose his 
credit upon that of the principal. Such intent 
must be clearly shown in the contract. If this 
principle of law is correct, and until the Supreme 


Court decides that it is not correct, it is the law 
of the United States. Further light is thrown 
upon the meaning of the section just quoted by 
section (2) (c), which provides that as soon as 
practicable after the passage of this Act the board 
shall adjust, settle, and liquidate all matters aris¬ 
ing out of or incident to the exercise by or through 
the President of any of the powers or duties con¬ 
ferred or imposed upon the President by any such 
Act or parts of Acts; and for this purpose the 
board, instead of the President, shall have and 
exercise any of such powers and duties relating to 
the determination and payment of just compensa¬ 
tion: Provided, That any person dissatisfied with 
any decision of the board shall have the same right 
to sue the United States as he would have had if 
the decision had been made bv the President of the 
United States under the Acts hereby repealed. 

Here we find what should be a very clear state¬ 
ment by Congress as to its intention with respect 
to the contracts made by the Fleet Corporation 
during the war emergency. Congress directs that 

the Shipping Board shall as soon as possible set- 

\ 

tie, adjust, and liquidate all matters arising out 
of the exercise by the Fleet Corporation of the 

» . f i 

President’s delegated powers. The claims now 
being asserted by the appellant in the suit brought 
at Seattle are the kind of claims meant by Con¬ 
gress in the above-quoted provisions. If appel¬ 
lant’s contention is correct that these are claims 

» f 

against a private corporation, what excuse would 
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there be for Congress directing that such claims 
should be settled, liquidated, and adjusted by a 
Governmental agency such as the Shipping Board. 
It must be manifest that Congress regarded these 
contracts and these claims as Government con¬ 
tracts and claims and nothing else. That this is 
true is shown by the still further provision in Sec¬ 
tion (2) (b) (4), which provides as follows: 

The Board shall have full power and au¬ 
thority to complete or conclude any con¬ 
struction work begun in accordance with 
such Acts or parts of Acts if in the opinion 
of the Board the completion or conclusion 
thereof is for the best interests of the 
United States. 

The intent of Congress is still further shown 
by Section (4) of the Act whieh provides in sub¬ 
stance that all vessels and other property or in¬ 
terests of whatsoever kind, including vessels or 
property in course of construction or contracted 
for, acquired by the President through any agen¬ 
cies whatsoever pursuant to the war emergency 
legislation are hereby transferred to the Board. 
If Congress intended that this enormous war con¬ 
struction program was to be carried out by the 
Fleet Corporation as a private corporate enter¬ 
prise in which the United States was a stock¬ 
holder, by what authority could Congress con¬ 
fiscate all of this property, take it away from the 
corporation, and turn it over to the Shipping 
Board! If Congress contemplated that the Fleet 
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Corporation was to be liable on the contracts it 
had made, why did Congress deprive the Fleet 
Corporation of all of the assets it had acquired 
under such contracts so that a judgment obtained 
against the Fleet Corporation would be worth¬ 
less because it had no assets ? 

A large portion of appellant's brief is devoted 
to a labored explanation as to why the contracts 
made by the Fleet Corporation could not possibly 
be Government contracts because they contain 
some provisions not ordinarily found in Govern¬ 
ment contracts and some provisions that in the 
usual Government contract are prohibited by stat¬ 
ute. It must be conceded that appellant’s argu¬ 
ment is ingenious even though it may be some¬ 
what strained. These contracts were all made be¬ 
fore the Merchant Marine Act was passed and 
certainly, from the Sections of the Act above 
quoted, Congress intended to ratify and confirm 
these contracts even though they contain the provi¬ 
sions that the appellant has pointed out with such 
particularity. This ratification by Congress is a 
complete answer to appellant’s criticism of these 
contracts. Even though the contracts contain pro¬ 
visions that w T ere repugnant to the laws governing 
the ordinary Government contracts, Congress rec¬ 
ognized that the Fleet Corporation had broken 
aw-ay from the restrictions usually surrounding 
Government contracts. Congress deliberately rati¬ 
fied these contracts and this ratification by the law¬ 
making body is a sufficient answer to all of appel- 
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1 ant’s captious criticisms. U. S . v. Gordin ,' 287 
Fed. 565; U. S. v. Powers, 274 Fed. 131. 

In both the Powers case and the Gordin case 
suit was brought by the United States to enforce 
collection of excess profits alleged to have been 
exacted by defendants while operating under 
licenses granted by the War Industries Board. 
The license provided that all profits exacted in 
excess of a certain price should be forfeited by 
the licensees. The declaration in these cases 
alleged that the Act of Congress approved June 3, 
1916, known as the National Defense Act, the Act 
of August 29, 1916, known as the Army Appro¬ 
priation Act, and the Act of August 10, 1917, 
known as the Food Control Act, authorized the 
President to create the War Industries Board. 
Declaration further alleged that the transactions 
and regulations of the War Industries Board 
were subsequently ratified and confirmed by the 
Acts of July 24, 1919, and May 31, 1920, making 
appropriations for the Department of Agricul¬ 
ture, and also by the Executive Order of December 
31, 1918. Defendant demurred because the Acts 
of Congress in question did not in terms or by 
legal implication empower the War Industries 
Board to make, issue, or enforce the regulations 
for handling the wool clip, as set forth in the 
declaration, or to limit the dealers’ profits, and the 
War Industries Board regulations were illegal and 
void. 


In the Powers case District Judge Sessions 
said: N • 

Where the contract in controversy be¬ 
tween the War Industries Board and a 
wool dealer, whereby he was permitted to 
act as approved wool dealer at a stipulated 
profit, was confirmed by Congress long be¬ 
fore the commencement of the suit to 
recover excess profits resulting from its 
breach, the rights of the parties must be 
determined in view of such legislation. It 
follows as a matter of course that if the 
contract is valid and made in behalf of the 
Government the Government has a right to 
bring suit in its own courts to enforce its 
terms. 

In the Gordin case, in disposing of the same 
objection, District Judge Sales said: 

The contention that the United States is 
not the proper party plaintiff and that the 
action can be maintained only by the wool- 
growers is without merit. If it should ulti- 
matelv be held that the War Industries 
Board exceeded its authority in the making 
of the contract in question, the status of 
the parties to it by virtue of its ratification 
is the same as if power to enter into the 
engagement had originally been conferred. 

Many of the early suits against the Fleet Cor¬ 
poration were originally filed in the State Courts, 
but in almost every instance the cases were re¬ 
moved to the Federal Courts on the ground that 
the controversy involved an interpretation of the 


laws of the United States. Necessarily the status 
of the Fleet Corporation received judicial con¬ 
sideration in all these cases and many divergent 
opinions have been rendered by the Inferior Fed¬ 
eral Courts as to whether the Fleet Corporation 
is suable as a private corporation or whether it 
was immune from suit because endowed with at¬ 
tributes of sovereignty. The position first as¬ 
sumed by the United States Attorneys and the 
Special Counsel employed by the Fleet Corpora¬ 
tion to defend these cases was that the Fleet Cor¬ 
poration was immune from suit because it was 
an arm of the Government and hence was clothed 
with the immunity from suit possessed by the 
Government, except as permitted by Section 145 
of the Judicial Code. 

Most of the Federal Courts rejected this theory 
when the objection was raised by way of demurrer 
to the plaintiff’s complaint, holding that the cor¬ 
poration possessed a dual personality; that it may 
have acted as an agent of the United States in one 
transaction, but had the power to act in the capacity 
of a private corporation in another; in the former 
case it would be immune from suit and in the lat¬ 
ter case not; that some of its activities may be of 
strictly sovereign character and others of a private 
nature; and that in whichever class a given case 
will fall depends upon the facts adduced at the trial. 
Commonwealth Finance Corp. v. Landis, 261 Fed. 
140; Ingram Day Lumber Co. v. Emergency Fleet 


Cotporation,2&7 Fed. 283; Southern Bridge Cd:'V. 


Emergency Fleet Corporation, 266 Fed. 747. 

In the following cases held the Fleet Coipdi 1 ^ 
tion suable without expressing an opinion 'fits' to 
whether or not it might be liable upon the facts 
presented at the trial: Gould Cupler Co. v. Emer¬ 
gency Fleet Corporation, 261 Fed. 716; Lord & 
Burnham Co. v. Emergency Fleet Corporation, 265 
Fed. 955; Pope v. Emergency Fleet Corporation, 


269 Fed. 319. 


The “ Lake Monroe ” (250 U. S. 246) 

This was the first case presented to the Supreme 
Court wherein the status of the Fleet Corporation 
was discussed, and arose through application of 
the United States to the Supreme Court for a writ 
of prohibition to prevent an inferior Federal court 
sitting in Admiralty from directing the seizure of 
the Lake Monroe to satisfy the claim of the 

" J ■ ;> 

schooner Helena for damages arising out of a col¬ 
lision between the two vessels. It should be noted 

\ : ? l . t 

that this case arose before the “ Suits in Admiralty 
Act March 9, 1920” (41 Stat. 525), was passed. 
The vessel, although obtained under the requisi¬ 
tioning power contained in the Act of June 15, 
1917 (supra), and documented in the name of the 
United States, was being operated by a private 
firm for the Shipping Board and on the voyage 
when the collision occurred was under bare-boat 
charter to another private concern to carry coal. 
The District Court had taken the position that be- 
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cause at the time of the cojlisiop she was employed 
solely as a merchant vessel she was subject to 
arrest op process in rem. 

Sec. 9 of the Shipping Act, 1916, provides in 
part: 

Such vessels [that is, vessels chartered by 
the Shipping Board to private operators] 
while employed solely as merchant vessels 
shall be subject to all laws, regulations, and 
liabilities governing merchant vessels, 
whether the United States be interested 
therein as owner, in whole or in part, or 
hold any mortgage, lien, or other interest 
therein. 

The Supreme Court held that the foregoing sec¬ 
tion was applicable to the Lake Monroe and that 
she was not immune from process in rem. The 
decision is pertinent to the present discussion only 
because of certain observations made by the Court 
as to the Corporation’s status. On page 252 of 
the opinion the Court, in speaking of the Fleet 
Corporation, said: 

It was officered by the commissioners of 
the Shipping Board and their nominees, 
and was but An operating agency of the 
Board . 

And on page 254: 

But at the time of the emergency provi¬ 
sion of June 15, 1917, the Shipping Board 
had been established as a public commis¬ 
sion, with broad administrative powers and 
subject to definite restrictions, and the 
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Fleet Corporation had been created as its 
agency, financed with public funds . 

(C) United States v. Strang (254 U. S. 491) 

In this case (decided January 3,1921) there was 
an indictment in four counts, three of which 
charged that Strang, who was an inspector in the 
employ of the Fleet Corporation, had w T hile act¬ 
ing as an agent of the United States unlawfully 
signed and issued orders for ship repairs to 
a partnership of which he was a member. The 
question presented to the Supreme Court was 
whether the allegation in the indictment of the 
employment of Strang as an inspector of the Fleet 
Corporation, “ without more,” made him an agent 
of the Government within the meaning of Section 
41 of the Criminal Code. The Court held that the 
indictment did not charge a crime against the 
United States within the true intendment of the 
Statute. The Court said that the Fleet Corpora¬ 
tion was a separate entity from the Government 
and reasoned that an allegation that defendant 
was in the employ of such separate entity did not 
necessarily imply that he was an agent of the 
Government. It seems justifiable to assume that 
had the indictment charged that the defendant 
while acting as an agency of the Government had 
employed Strang on Government work and had 
paid his salary from Government funds, a differ¬ 
ent question would have been presented and the 
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Court would probably have sustained the indict¬ 
ment. 

(D) United States v. Walter (263 U. S. 15) 

This later case (decided October 22, 1923) arose 
out of the same transactions as those in the Strang 
case. The Supreme Court sustained an indict¬ 
ment based on Section 37 of the Criminal Code, 
punishing “ conspiracy to defraud the United 
States in any manner or for any purpose,” even 
though it was alleged in the indictment that the 
contemplated fraud was attempted directly against 
the Fleet Corporation. The Court held that if 
the fraud had been consummated it would have re¬ 
sulted in direct pecuniary loss to the United 
States. 

(E) The Sloan-Astoria-Eastern Shore decisions (258 U. S. 

549) 

In the case of Astoria Marine Iron Works v. 
Emergency Fleet Corporation (270 Fed. 635) the 
Federal District Court at Portland, Oregon, held 
that the Emergency Fleet Corporation was a gov¬ 
ernmental agency, an arm of the Government, and 
as such not subject to a suit in the District Court 
where the amount involved exceeded the sum of 
$10,000.00. The Judicial Code (sec. 24, p. 20) 
permits suits against the Government in that 
amount in the inferior Federal courts. 

About the same time the Federal District Court 
at Seattle, Washington, in the case of Sloan Ship - 




yards Corporation v. Emergency Fleet Corpora - 
tion (268 Fed. 624), made a ruling similar tq tbs 
one in the Astoria case. , ? 

Both of these cases were taken to the Suprepae 
Court of the United States on Writ of Certiorari, 

*14 ' 

and were considered with the Eastern Shore bank- 

* - * ) . * 

ruptcy matter which had gone up from the Second 
Circuit Court of Appeals on a claim of preference 
as a creditor made by the Fleet Corporation. 
(258 U. S. 549.) "7 


To understand clearly just what the Court de¬ 
cided in the Sloan case and the Astoria case, it is 
necessary-to bear in mind that the one and only 
question raised by the records before the Court 
was that the District Court did not have jurisdic¬ 
tion over the subject matter because the defendant 
was by law an arm and a part of the Government 

of the United States and hence immune from suit 

' % > \ * - . 

except as provided by the Section 145 of the 
Judicial Code. This objection was raised by de- 
murrer in both cases and hence all the facts 

: • l 

pleaded by the plaintiffs were to be considered 


as true. 

In the Sloan case the plaintiff alleged that the 
Fleet Corporation had committed a tort and the 
consolidated opinion rendered by Mr. Justice 
Holmes is largely devoted to that case. He de¬ 
cided adversely to the contention that the Fleet 
Corporation is immune from suit as being an in¬ 
divisible part of the Government; established that 


the Fleet Corporation has an identity apart from 


the Government, in the same manner that a nat¬ 
ural person has a separate identity even though 
an officer of the Government; and then held that 


since the record before the Court shows the de¬ 
fendant chargeable with a tort, the demurrer 
should be overruled on the well-settled legal 
theory that a person or corporation is always 

, r t . i * 

suable for its torts or wrongful acts even though 
it was acting as an agent for another. 

Had the opinion of the Court stopped there, no 

• • * > 

confusion could have arisen as to the status of 
the Fleet Corporation. The Court said that it 


was an agent or instrumentality of Government 
for the highest ends, but like any other agent it 
iriust answer for its unlawful acts. 

However, the complaint in the Astoria case 

m f t. ^ ^ • 

sounded in contract and not in tort, and in the 
few sentences in the opinion disposing of the de¬ 
murrer in that case Justice Holmes employed 
some language which has caused considerable 
misunderstanding as to the meaning of the- 
decision. 

The Court said: 

! ’ ‘ 

Throughout the contract the undertak¬ 
ings of the party of the second part are ex¬ 
pressed to be undertakings of the Corpora- 
tion, and it is this corporation and its offi- 
• cers that are to be satisfied in regard to 
;: ! what is required from the iron works. It is 
recognized that it may be necessary for the 
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United States to exercise complete control 
over the furnishing of supplies to the Iron 
Works, and it is agreed that if required by 
the corporation “ and/or the United States ” 
the Iron Works will furnish schedules, &c., 
&c. The whole frame of the instrument 
seems to us plainly to recognize the Corpo¬ 
ration as the immediate party to the. con¬ 
tract. The distinction between it and the 
United States is marked in the phrase last 
quoted. If we are right in this, further 
reasoning seems to us unnecessary to show 
that there was jurisdiction of the suit. The 
fact that the corporation was formed under 
the general laws of the District of Columbia 
is persuasive, even standing alone, that it 
was expected to contract and to stand suit 
in its own person, whatever indemnities 
might be furnished by the United States. 
The judgment in this case also must be 
reversed. 

That this language was intended only to estab¬ 
lish that the Corporation was suable, and hence 
the District Court had jurisdiction of the suit 
rather than authority for the theory that it was 
also liable, is indicated by the following extract 
from the dissenting opinion filed by Chief Justice 
Taft: 

The opinion of the Court is carefully 
drawn, and if its conclusion is to rest 
merely on the nice distinction that it does 
not clearly appear from a proper construc¬ 
tion of the pleadings that the acts here 
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; , , complained of were acts done under author¬ 

ity delegated by the President to the Fleet 
; Corporation, as his agent, then the question 
. I have been discussing, and which seems to 
me to be in these cases, is not here decided 
and will only arise on answer and evidence. 

It is apparent that the Court was divided upon 
the question as to whether the decision in the 

. t 

Sloan-Astoria cases should turn upon the narrow 
question presented by the pleadings before the 
Court or whether the Court should take judicial 
notice of the issues that could be presented by 
complaint and answer, and decide the two cases 
on the liability rather than the suability of the 
Fleet Corporation. The dissenting opinion as a 
matter of expediency approaches the question on 
the broader ground of liability; the majority opin¬ 
ion decides the question on the narrow issue 
raised by the pleadings; namely, the suability of 
the corporation. 

In the Eastern Shore case the Court held that 
the Fleet Corporation was not entitled to priority 
as a creditor in the bankruptcy court. 

There is nothing in the Astoria opinion to con¬ 
tradict or overturn the doctrine asserted by Chief 
Justice Marshall in Hodgson v. Dexter (1 Cranch, 
343). 

In that case the Supreme Court held: “A public 
agent of the Government, contracting for the use 
of Government, is not personally liable, although 
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the contract be under his seal.” Chief Justice 
Marshall in delivering the opinion of the Court 
said: 

It is too clear to be controverted that 
where a public agent acts in the line of his 
duty, and by legal authority, his contracts 
made on account of the Government are 
public and not personal. They inure to the 
benefit of and are obligatory on the Govern¬ 
ment, not the officer. A contrary doctrine 
would be productive of the most injurious 
consequences to the public, as well as to in¬ 
dividual. The Government is incapable of 
acting otherwise than by its agents, and no 
prudent man would consent to become a 
public agent if he should be made person¬ 
ally responsible for contracts on the public 
account. This subject was very fully dis¬ 
cussed in the case of Macbeath v. Haldi- 
mandy cited from 1 Term Reports; and this 
court considers the principles laid down in 
that case as consonant to policy, justice, and 
law. * * * The onlv circumstance which 
could excite a doubt was produced by the 
technical operation of the seal. This, in plain 
reason and common sense, can make no dif¬ 
ference in designating the person to be re¬ 
sponsible for the contract; and so it has 
been determined in the case cited from 1 
Term, 674 (Unions v. Walsely). The Court 
is unanimously and clearly of opinion that 
this contract was entered into entirely on 
behalf of Government, by a person prop¬ 
erly authorized to make it, and that its obli- 


gation is on the Government only. What- 
' ever the claims of the plaintiff may be, it is 
to the Government and not to the defendant 
he must resort to have them satisfied. 

i t; U ; - 

Hodgson v. Dexter has never been overruled, 
contradicted, or questioned by the Supreme Court. 
It has been repeatedly affirmed by that tribunal 
and has been cited and followed by the State 
Courts who have had occasion to pass upon the 

r » * * 

liabilities of public agents. 

In 1813 Hodgson v. Dexter was followed by the 
Supreme Court of New York in the case of Gill v. 
Brown (12 Johns, 385), where the Court sustained 
the doctrine that “ a public agent, known to be 
such, is not personally answerable, unless he ex¬ 
pressly contracts in his individual capacity, and 
“ this must be clearly made to appear to show 
that the party intended to look to the individual 
or agent and not to the government.” 

In a later New York case of Hall v. Lauderdale 
(46 N. Y. 70) the Court said: 

When the agency is disclosed, and the 
contract relates to the matter of the agency, 
and is within the authority conferred, the 
agent will not be personally bound, unless 
upon clear and explicit evidence of an in¬ 
tention to substitute or to superadd his 
personal liability for, or to, that of the 
principal. * * * The defendant, more¬ 

over, in making the contract, was acting as 
a public agent; and in such case much 
stronger evidence is required to rebut the 
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presumption that the parties did not con¬ 
template the personal liability of the agent 
than when the contract and agency is of a 
private nature. 

Citing 2 Kent, 636: Wallar v. Swartout, 
12 Johns, 444; Olney v. Fickes, 18 Johns, 
122; Osborne v. Kerr, 12 Wons. 179. 

The Supreme Court of the United States has 
consistently enunciated and sustained this doctrine 
from the case of Jones v. Le Tombe (3 Dallas 383), 
decided in 1798, down to the present day. 

In that case it was held that a foreign consul 
was not liable on a bill of exchange, drawn on the 
treasury of his governments in his official capacity, 
although the plaintiff averred that “ he was in¬ 
duced, principally, to purchase the bills of ex¬ 
change in consideration of the character and pri¬ 
vate fortune of the defendant, and that without 
the fullest confidence in the personal credit and 
responsibility of the defendant he verily believed 
he would not have purchased there.” The Su¬ 
preme Court said: “ The contract was made on the 
account of the Government, the credit was given 
to it as an official engagement, and therefore there 
was no cause of action against the present de¬ 
fendant.” 

The State courts have consistently followed the 
• doctrine laid down by the Supreme Court. 

In Yules v. Conova (11 Florida 9), decided in 
1854, the Court announced the rule to be that: 
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A public agent contracting for the use 
of the Government in the line of his duty 
and by legal authority is not personally 
responsible. But if he enters into a con¬ 
tract, agreement, or stipulation not author¬ 
ized by legal authority, then it is presumed 
he intended it as a private contract, agree¬ 
ment, or stipulation, and he is personally 
responsible. 

See also: 

Knight v. Clark, 48 N. J. Law 22; Heidil- 
berg School District v. Horet, 68 Pa. 301; 
Lyon v. Irish, 58 Mich. 518; Sanborn v. 
Neal y 4 Minn. 83; School Town of Monti- 
cello v. Kendall, 72 Ind. 91; Lapsley v. 
Hesinintry, 38 Mo. 245; Tutt v. Hardy, 17 
Mo. 486; City of Providence v. Miller, 11 
R. I. 872; N. Y . & Charleston S. S . Co. v. 
Harbison, 16 Fed. 688. 

From the decisions reached in the cases cited 
supra, Mr. Meacham in his textbook on “ Public 
Offices and Officers ” states the settled doctrine 
to be: 

A well-defined distinction is made by the 
law between contracts entered into by the 
agent of a private principal and those of 
the agents of the public. It is constantly 
presumed that the latter do not intend per¬ 
sonally to assume the public burdens, and 
that persons dealing with them do not rely 
upon their individual responsibility. “ On 
the contrary,” quoting Judge Story, 4 ‘the 
natural presumption in such cases is that 
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the contract was made upon the credit and 
responsibility of the Government itself, as 
possessing an entire ability to fulfill all its 
just contracts, far beyond that of .■ any 
private men; and that it is ready to fulfill 
them not only with good faith but with 
punctilious promptitude, and in a spirit of 
liberal courtesy. It is much against pub¬ 
lic policy to oust the obligations that justly 
belong to the body politic upon this class of 
officials.” 

The general rule is that public officers 
and agents will not be held personally liable 
for contracts entered into by them in the 
public behalf, except in those cases where 
the intent is clearly apparent to bind them. 
This rule applies not only to simple con¬ 
tracts, whether written or unwritten, but 
to sealed instruments as well. The fact 
that an agent of a private principal would 
have been personally bound under like cir¬ 
cumstances is not conclusive. (Meacham, 
ch. VII, pp. 805, 806, 807.) • « 

The defense of agency, raised bv proper aver- 
ments, was not before the Court. The only ques¬ 
tion certified by Judge Wolverton was whether 
his Court had jurisdiction over the subject matter 
of the suit, and that was the only question decided 
by the majority opinion. The statement by Jus¬ 
tice Holmes that the use of the words “ represent¬ 
ing the United States of America” employed in 
the contract were of “secondary importance,” 
since the tenor of the contract showed that the 
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Fleet Corporation was the “ immediate party,” 
are explained and understood when it is remem* 
bered that the Court was seeking to show one 
thing and one thing only, namely, that the Fleet 
Corporation had an identity separate from that 
of the Government and on the face of the plead¬ 
ings was suable in a United States Court. That 

• k j7i j 

was the only issue presented by the record, and 
the Court’s opinion was directed to that issue and 
that issue alone. It is unthinkable that the Court 
could have meant anything else by the expression 
there employed; unimaginable that the Court 
could overturn the settled English and American 
doctrine of the liability of public agents in a 
single sentence, particularly when that issue was 

t * 1 

not before the Court. 

(F) U. S. Grain Corporation v. Phillips, 261 U. S. 106 

This case (decided February 19,1923), following 
the Sloan-Astoria-Eastern Shore cases, 258 U. S. 
549 (decided May 1 ? 1922), clearly shows that the 
foregoing comment on the latter cases is correct. 

The plaintiff Phillips was the commander of 
S. S- Lrnib, a Navy Destroyer, who sued to recover 
from the United States Grain Corporation one per 
centum of the value of certain gold money carried 
from Constantinople to New York City. This 
corporation had been organized under the laws of 
the State of Delaware as a war instrumentality, 
and the United States owned all its capital stock. 
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The United States Navy regulations provide that 
when gold shall be transported on any naval vessel 
for safe-keeping or transportation, the command¬ 
ing officer shall be entitled to a certain percentage 
of the usual charge for such service. The Federal 
District Court denied the plaintiff’s right to re¬ 
cover against this defendent, but the Second Cir¬ 
cuit Court of Appeals reversed the lower Court. 
On appeal to the Supreme Court, the Circuit Court 
was reversed and the ruling of the District Court 
sustained. After describing the purposes for 
which the Grain Corporation was created, Mr. Jus¬ 
tice Holmes said (page 111) : 

We mention these details to show that 
the defendant although in form a private 
Corporation and liable to be sued as such, 
was organized and owned by the United 
States as an agency for public service, was 
not engaged in ordinary merchandizing, 
but under Mr. Hoover’s directions was per¬ 
forming public functions arising out of the 
war and its sequels. The Western Maid, 
257 U. S. 419, 432. 

and at pages 113-114: 

In substance the gold was the property 
of the United States. It is true that the 
legal title was in the Corporation, that the 
property of the Corporation might have 
been taken to pay a judgment against it, 
and that in other ways the difference of 
personality would be recognized. Sloan 
Shipyards Corporation v. United States 
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Shipping Board Emergency Fleet Corpora¬ 
tion, 258 U. S. 549. But for purposes like 
the present imponderables have weight. 
When as here the question is whether the 
property was clothed with such a public 
interest that the transportation of it no 
more could be charged for by a public 
officer than the carrying of a gun, we must 
look not at the legal title only but at the 
facts beneath forms. The facts we have 
indicated in stating the case. The very 
existence of the Corporation was created 
to carry on activities required by the war. 
Its property was held for that and no other 
end. It was admitted at the argument, and 
of course could not be denied, that if the 
United States had been the legal owner of 
the gold the plaintiff would have been act¬ 
ing only in the course of his duty in carry¬ 
ing it. We are of opinion that the same 
thing is true here. 

(G) Russell Motor Car Company v. United States, Frey- 
gang et al. v. United States, Anderson Manufacturing 
Company v. United States, 261 U. S. 514 

These three cases (decided April 9, 1923), went 
to the Supreme Court on appeal from judgments 
of the Court of Claims fixing just compensation 
for cancellation of claimants’ contracts with the 
Government. In the first and third cases the 
contracts for the manufacture of antiaircraft guns 
and brass shell cases, were entered into through 
the Navy Department and were canceled by the 
Sercetary of the Navy by authority delegated by 
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the President under the Act of June 15, 1917 In 

* 

the Freygang case the contract was made by the 
Fleet Corporation and canceled through that 
agency under like authority. The Supreme Court 
said that the three cases were governed by the 
same reason and conclusions and denied recovery 
of prospective profits in all three cases. 

These three cases are cited as conclusive to show 
that when the Fleet Corporation is acting for the 
Government its status as a governmental agency 
is no different from that of the Secretary of the 
Navy or any other executive officer. 

(H) Buffalo Union Furnace Co. v. Fleet Corporation, 291 

Fed. 23 

In this case (decided June 4, 1923), the Second 
Circuit Court of Appeals, following the Sloan- 
Astoria * cases (supra), held that the Fleet Corpora¬ 
tion may sue and be sued like any private corpora¬ 
tion, but without passing upon the question as to 
whether the contract in suit was made in its private 
corporate capacity or in its capacity as an agent of 
the President (a distinction recognized by this 
Court), held that defendant was not liable for 
damages upon cancellation of the contract, pur¬ 
suant to the powers vested in the President and his 
delegates by the Act of June 15, 1917. The Court 
said: 

* * * The contract here concerned 

was, for this purpose of the statute (i. e. 
curtailment of Government production), as 
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H much of a Government contract as if made 
v 'i direct by the Government itself * * *. 

f This language is significant in view of the fact 
that > the contract in suit was made by the Fleet 
Corporation in its own name without disclosing in 
the writing that it was made upon behalf of the 
United States. 

(I) Astoria Marine Iron Works v. Fleet Corporation, 295 
» Fed. 415 

* 

In discussing the Sloan-Astoria cases (supra) 

■ \ ■* ,c > 

a portion of the dissenting opinion of Chief Jus¬ 
tice Taft was quoted, in which he pointed out that 
th e quability and not the liability of the Fleet Cor¬ 
poration when acting as an agent for the Govern¬ 
ment was the sole question decided by the majority 
opinion, and that a decision as to the liability of 
such agent “ will only arise on answer and evi¬ 
dence.” 

Such an issue was presented to District Judge 
Bean (February 4, 1924), sitting in the United 
States District Court at Portland, Oregon, in a 
later case in which the plaintiff and defendant 
were the same as in the earlier case decided by the 
Supreme Court, and plaintiff was represented by 
the same counsel. 

The plaintiff alleged in its complaint that the 
defendant had breached its contract; the defend¬ 
ants answer set up, as a plea in bar, that it had 
made the contract on behalf of and as a disclosed 
agent for the United States, and therefore was not 
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liable; the plaintiff demurred to this defense. The 
Court held that the defense was sufficient and over¬ 
ruled the demurrer. Judge Bean said: 

The legal status of the Emergency Fleet 
Corporation has been a frequent subject of 
judicial consideration, and it has been defi¬ 
nitely determined by the highest court of 
the land that it is a private business cor¬ 
poration having a distinct entity, and is not 
entitled to the immunity of the sovereign 
and may be sued as any other private cor¬ 
poration for its torts or on its contracts 
(U. S . v. Strang , 254 U. S. 491, 41 Sup. Ct. 
165, 65 L. Ed. 368; Sloap Shipyard Cor. v. 
U. S . E. F. C., 258 U. S. 549, 42 Sup. Ct. 
386, 66 L. Ed. 762), but so far as I am ad¬ 
vised this is the first case in which the 
courts have been called upon to determine 
whether the Fleet Corporation is liable 
personally on contracts made by it as an 
agent of the President in pursuance of the 
war powers conferred upon him by the Act 
of June 15, 1917 (40 Stat. 182), and subse¬ 
quent legislation. By this act the Presi¬ 
dent was authorized and empowered, within 
the limits of the amount therein appropri¬ 
ated, to place orders with any persons for 
ships or ship material as the interest of the 
Government, to be determined by him, 
might require during the prosecution of the 
war, and to modify, suspend, cancel, or 
requisition any existing or future contract 
for the building, production, or purchase 
of ships or ship material, and to purchase, 
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. ; requisition, or take over the title to or the 
possession of, for the use of the United 
States, any ship now constructed or in the 
process of construction, or hereafter con¬ 
structed, or any part thereof, and on behalf 
of the United States to make just compen¬ 
sation therefor, and, in case the amount 
thereof is unsatisfactory to the person en¬ 
titled to receive the same, he shall be 
entitled to payment of 75 per cent of the 
amount so determined by the President, 
and shall be entitled to sue the United 
States to recover such excess amount as 
added to the 75 per cent will make just 
compensation, in the manner provided in 
sections 24 and 145 of the Judicial Code 
(Comp. St. §§ 991, 1136). 

The President was authorized to exercise 
the powers and authority thus vested in him 
and expend the money appropriated 
through such agent or agents as he should 
determine from time to time. By subse¬ 
quent executive orders the President ap¬ 
pointed the Emergency Fleet Corporation 
as his agent, and delegated to it all the 
powers and authority vested in him by the 
act referred to relating to the purchase, con¬ 
struction, or equipment of ships, contracts, 
or material for ships. It is alleged in the 
answer that the contract in suit was made 
by the defendant as such agent, and by vir¬ 
tue of the authority delegated to it by the 
• President, and not in its own behalf. 
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If this is true, and it must be so assumed 
for present purposes, the defendant is not, 
in my judgment, liable personally on the 
contract so made any more than the Presi¬ 
dent would have been if he had made it 
himself. It is an established rule of law 
that where a public officer or agent acts in 
the line of his duty and by legal authority, 
he is not responsible on any contract he 
makes in that capacity, and when his con¬ 
tract or engagement is concerned with a 
subject fairly within the scope of his au¬ 
thority, it shall be considered to have been 
made by him officially and in his public 
character, unless the contrary appears by 
satisfactory evidence of an absolute and 
unqualified engagement to be personally 
liable, although such contract may be under 
his hand and seal. Parks v. Ross, 11 How. 
371, 13 L. Ed. 730; Hodgson v. Dexter, 1 
Cranch, 362, 2 L. Ed. 130; Sheets v. Selden’s 
Lessee, 2 Wall. 187, 17 L. Ed. 822; Belknap 
v. Schild, 161 U. S. 17, 16 Sup. Ct. 443, 40 
L. Ed. 599. 

A copy of the contract between the plain¬ 
tiff and defendant is appended to the an¬ 
swer, and there is nothing in it which mani¬ 
fests an intention on the part of the defend¬ 
ant to be personally liable for its perform¬ 
ance. It begins by reciting that it was made 
between the party of the first part and “ the 
United States Shipping Board Emergency 
Fleet Corporation, representing the United 
States of America (hereinafter called the 
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owner), party of the second part,” and 
then provides that the plaintiff shall install 
the machinery and equipment in 20 hulls 
now being built for “ the owner,” and that 
“ the owner ” shall pay a certain considera¬ 
tion therefor. It is alleged in the answer 
that the hulls referred to in the contract did 
not belong to the defendant, but were the 
property of the United States, and that the 
moneys to be used in payment on the con¬ 
tract were moneys of the United States, 
regularly appropriated by Congress, and 
that these facts were known to the plaintiff 
at the time the contract was entered in. 

Great reliance is placed by plaintiff on the 
decisions in the Sloan Shipyards, supra * 
and kindred cases; but as I read the opin¬ 
ions in these cases the question here pre¬ 
sented, although urged upon the attention of 
the court, was deemed not to be within the 
record, and is not decided. Two of the cases 
were appeals from judgments sustaining de¬ 
murrers to the complaints and dismissing 
the actions, on the ground that the Fleet 
Corporation was a mere bureau or arm of 
the Government and entitled to the im¬ 
munity of the sovereign. The court ruled 
that it was a public business corporation 
and liable to be sued for its torts or on its 
contracts the same as any other corporation, 
and therefore the complaints stated a cause 
of action; but the question of whether it is 
personally liable on contracts made by it as 
agent or representative of the President 



under the war powers conferred upon him 
was not decided. 

It follows, therefore, that the motion and 
demurrer should be overruled; and it is so 
ordered. 

Apparently plaintiff’s counsel considered Judge 
Bean’s reasoning sound, as the case was not ap¬ 
pealed. 

(J) United States v. Mathews, 282 Fed. 266 

This case (decided July 3, 1922, by Ninth Cir¬ 
cuit Court of Appeals) appears to be not in har¬ 
mony with the well-settled common doctrines laid 
down by the Supreme Court as to the right of a 
principal to sue on a contract made by an agent 
whether the principal is disclosed or undisclosed, 
and that parol evidence is admissible to show 
that the agent was acting for the plaintiff. Al¬ 
bany, etc., Iron Company v. Lundberg (121 U. S. 
450) ; Ford v. Williams (21 Howard (U. S.) 287, 
16 L. Ed. 30); and that no different rule applies 
where the sovereign is the plaintiff. Dugan v. 
United States (16 U. S. 180). In the Dugan case 
the Court said: 

If it be generally true that when a bill 
is endorsed to the agent of another for the 
use of his principal, an action can not be 
maintained in the name of the principal 
(on which point no opinion is given), the 
Government should form an exception to 
such rule and the United States be per¬ 
mitted to sue in their own name whenever 


it appears, not only on the face of the in¬ 
strument but from all the evidence, that 
they alone were interested in the subject 
matter of the controversy. There is a fit¬ 
ness that the public, by its own officers, 
should conduct all actions in which it is 
interested, and in its own name, and the 
inconveniences to which individuals may 
be exposed in this way, if any, are light 
when weighed against those which would 
result from its being always forced to 
bring an action in the name of the agent. 
Not only the death or bankruptcy of an 
agent may create difficulties, but set-offs 
may be interposed against the individual 
who is plaintiff unless the court will take 
notice of the interest of the United States; 
and if they can do this to prevent a set-off, 
which courts of law have done, why not at 
once permit an action to be instituted in 
the name of the United States? An inti¬ 
mation was thrown out that the United 
States had no right to sue in an) 7 case with¬ 
out an Act of Congress for the purpose. 
On this point the court entertains no doubt. 
In all cases of contract with the United 
States they must have a right to enforce 
the performance of such contract, or to 
recover damages for the violation, by ac¬ 
tions in their own name, unless a different 
mode of suit be prescribed by law, which 
is not pretended to be the case here. It 
would be strange to deny to them a right 
which is secured to every citizen of the 
United States. 


The Mat heirs decision is also in direct conflict 
with the decision of the same Court in Bellaine v. 
Alaska Northern Railway Company (259 Fed. 183, 
decided July 7, 1919), and has not been followed 
bv the inferior Courts of that Circuit, as w T ill be 
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hereinafter shown. 

The opinion of the Court was as follows: 

AYolvertox, District Judge: This action 
was instituted to recover a sum of money 
which it is alleged the plaintiff, by and 
through “ its agent or governmental depart¬ 
ment/’ the Emergency Fleet Corporation, 
paid to the defendant, J. J. Matthews, doing 
business under the firm name of J. J. Mat¬ 
thews & Company, through error and mis¬ 
take. A demurrer was interposed on the 
ground, among others, that there is a defect 
of parties plaintiff. The demurrer was sus¬ 
tained and a dismissal followed. The case 
is here on writ of error from the judgment 
thus rendered. 

The question presented for decision is 
whether the action should have been insti¬ 
tuted by and in the name of the Emergency 
Fleet Corporation instead of in the name 
of the United States. Since the decision of 
the Supreme Court in the allied cases of 
Sloan Shipyards Corporationet al. v. United 
States Shipping Board Emergency Fleet 
Corporation and the United States of Amer¬ 
icaAstoria Marine Iron Works v. United 
States Shipping Board Emergency Fleet 
Corporation, representing the United States 
of America, v. Roger B. Wood, Trustee in 
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Bankruptcy, 258 U. S. 549, 42 Sup. Ct. 388, 
66 L. Ed. —, there would seem to be no fur¬ 
ther question that the Fleet Corporation is 
not a governmental department or arm of 
the Government possessing sovereignty, and 
that while it is an entity capable of suing 
and being sued, it is a mere agent for carry¬ 
ing out the poivers delegated to it by Con¬ 
gress, either directly or through the author¬ 
ity conferred upon the President. In its 
opinion in the cases above cited the Court 
says: 

“ Supposing the powers of the Fleet Cor¬ 
poration to have been given to a single man, 

we doubt if anvone would contend that the 

%/ 

acts of Congress and the delegations of 
authority from the President left him any 
less liable than other grantees of the power 
of eminent domain to be called upon to de¬ 
fend himself in court. An instrumentality 
of Government he might be and for the 
greatest ends, but the agent, because he is 
agent, does not cease to be answerable for 
his acts. * * * If what we have said is 

correct, it can not matter that the agent is a 
corporation, rather than a single man. The 
meaning of incorporation is that you have 
a person, and as a person one that presum¬ 
ably is subject to the general rules of law.” 

We deduce from the reasoning the legal 
conclusion that the proper entity to main¬ 
tain the action in question is the Fleet Cor¬ 
poration, and not the United States. Judg¬ 
ment affirmed. 


To this opinion the following note is appended: 
The decision in this case has been delaved 
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on account of the pendency of the above 
cases in the Supreme Court, anticipating 
that its decision would probably be decisive 
here. 

This decision is in direct conflict with the Su- 

. # , 

preme Court decision in Dugan v. United States 

i 

(supra) and the other cases cited in this brief. 

Upon inquiry it has been learned that the argu¬ 
ment of the Matthews case before the Judges of 
the Ninth Circuit bv the Assistant United States 
Attorney was of a perfunctory character. The 
cases cited in this brief which sustain the contrary 
doctrine were not brought to the Court’s attention, 
and apparently the argument was confined to a 

hastv consideration of the effect of the Sloan- 
%■ 

Astoria decision, supra . 

That the Judges of the Ninth Circuit errone¬ 
ously interpreted the effect of that decision seems 
deal*. The only question before the Supreme 
Court in those cases was the suability of the Fleet 
Corporation. The Court affirmed that the Corpo¬ 
ration was an instrumentality of Government for 
the greatest ends, “ but the agent, because he is 
agent, does not cease to be answerable for his 
acts.” There is a great difference between the 
proposition that an agent is liable for his torts or 
may render himself liable on contracts made for 
his principal and the proposition that a principal, 
either disclosed or undisclosed, can not sue for the 

t • r J * .* 



recovery of the principal’s money erroneously 
paid out by the agent or wrongfully retained by 
the other party to the contract made by the agent. 

Tiie only reasonable explanation that can be 
suggested for the court’s ruling in the Matthews 
case is that the Court interpreted the words used 
in plaintiff’s complaint “ its agent or govern¬ 
mental department ” as being synonymous (which 

they are not) and, since the Supreme Court had 

• • / 

said the Fleet Corporation had an identity sepa- 

, v , • I 

rate from the Government, felt obliged to hold 
that the complaint was open to demurrer. 

Not only is the Matthews decision in direct con¬ 
flict with the controlling case of Dugan v. United 
States in the Supreme Court as well as with the 

earlier Bellaine case, decided by the Ninth Cir- 

1 ■ 

cult, but it was apparently not followed by the 
Ninth Circuit Judges in later cases. 

, (K) King County v. Fleet Corporation (282 Fed. 950) 

In this case it was sought to impose real estate 
ta£es on a parcel of ground purchased by the 
Fleet Corporation during the war emergency for 
use as a shipbuilding plant, the record title to the 
real estate being recorded in the name of the Fleet 
Corporation in the land records of King County. 
The Circuit Court of Appeals of the Ninth Circuit 
held that real estate, acquired by the Fleet Corpo¬ 
ration in its own name in the City of Seattle for 
use as a shipbuilding plant, was held by the Fleet 
Corporation only as a trustee and that the bene- 
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fici$l interest was in the United States. Hence 
the land was not subject to taxation. 

(L) Clallam County v. U. S. Spruce Production Corpora¬ 
tion (283 Fed. 645 C. C. as affirmed 263 U. S. 341) 

Although the King County case was not ap¬ 
pealed to the Supreme Court, a later case in¬ 
volving the same issue, brought by Clallam County, 
State of Washington, against another Federal 
Corporation, whose status and whose property 
was identical in all respects with that of the Fleet 
Corporation, was taken to the Supreme Court and 
there decided on November 23, 1923. This Cor¬ 
poration was organized during the war, under the 
corporation laws of the State of Washington, by 
the Federal Government under authority from 
Congress (Act of July 9, 1918, 40 St. L. 845-888), 
to assist in aircraft production. This Corpora¬ 
tion purchased timberlands with money supplied 
by the Federal Government for that purpose and 
held the record title to the lands in its own name. 
Clallam County sought to tax these lands. After 
the Armistice, the principal activities of the 
Spruce Corporation were the liquidation of its 
affairs, although to accomplish that purpose it 
was necessarv to make further contracts. The 
Supreme Court said: 

A state can not tax the property of a 
liquidating corporation which, though 
formed under her laws, was brought into 
existence and operated by the United 



89 


States purely as an instrument of war, 
whose property was furnished, whose stocks 
and bonds are held, and whose assets re¬ 
alized from liquidation will be taken over 
by the United States alone. Citing with 
approval King County v. United States 
Shipping Board Emergency Fleet Corpora¬ 
tion, 282 Fed. 950. 

The parallel between the status of the Spruce 
Corporation and that of the Fleet Corporation is 
striking since both were war instrumentalities, in 
both the Government was the sole owner of the 
stock and both are in process of liquidation. 

(M) Erickson v. United States and Spruce Corporation 

(264 U. S. 246) 

In this case, (decided March 3, 1924) an action 
had been brought in the name of Defendants in 
Error to recover on alleged breaches of contract. 
Erickson and his bonding company raised the 
question of the jurisdiction of the Federal Dis¬ 
trict Court because the United States was not a 
proper party plaintiff and the suit should have 
been brought by the Spruce Corporation alone in 
the State Court. The Supreme Court referred to 
its former opinion in the Clallam County case as 
to the status of property held in the name of the 
Spruce Corporation as a trustee for the Federal 
Government, and sustained the right of the 
United States to join as a party plaintiff in a 
suit in the Federal District Court to recover on 
an obligation given to the Corporation alone. 
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(N) Chase National Bank v. Fleet Corporation (294 Fed. 
64^) (Second Circuit Court of Appeals, Nov. 5, 1923) 

This case is frequently cited to show that the 
Fleet corporation has a status different from that 
enjoyed by other Governmental Agents. The com¬ 
plete syllabus is as follows: 

1. Corporations (3): Nature of “ public 

corporation ” stated. 

In general, a “ public corporation ” is 
one created for a political purpose and is 
an instrument of the government, subject 
to the control of the Legislature, and its 
members are officers of the government ap¬ 
pointed for the discharge of public duties. 

(Ed. Note.— For other definitions see 
Words and Phrases, First and Second 
Series, Public Corporation.) 

2. Corporations (3): Corporation may be 

public, though not created for political 
or municipal purpose; ‘‘public cor¬ 
poration. ’ ’ 

A corporation may be “public” if cre¬ 
ated for a public purpose, although not 
political or municipal, if the whole interest 
belongs to the government, as in the case of 
purely public banks or a state university. 

3. United States (52V2, New, vol. 19A 

Key No. Series): Emergency Fleet 
Corporation distinct entity, not en¬ 
titled to immunities of sovereign; 
“private business corporation.” 

Under Act Sept. 7, 1916, as amended by 
Merchant Marine Act, 1920, and Act June 
15, 1917, the United States Shipping Board 
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Emergency Fleet Corporation is a “ private 
business corporation,” constituting a dis¬ 
tinct entity, and is not entitled to the im¬ 
munities of the sovereign, but is liable to 
suit as any other private corporation upon 
its contract, even though it contracted as 
“representing the United States,” in view 
of Act March 9, 1920. 

(Ed. Note. —For other definitions see 
Words and Phrases, First and Second 
Series, Private Corporation.) 

4. United States (135): United States not 

“real party in interest ” in mortgage 
foreclosure suit against Emergency 
Fleet Corporation. 

The United States was not the “ real 
party in interest ” in a mortgage fore¬ 
closure suit wherein the priority of moil- 
gages given the Emergency Fleet Corpora¬ 
tion was involved under Act Sept. 7, 191.6, 
as amended by Merchant Marine Act, 1920, 
and Act June 15, 1917. 

(Ed. Note.— For other definitions, see 
Words and Phrases, First and Second Se¬ 
ries, Real Party in Interest.) 

5. Evidence (73): Contract presumed intra 

vires. 

The contracts of a corporation are pre¬ 
sumed to be intra vires until the contrarv 
is made to appear, the maxim omnia acta 
rite esse praesumuntur being applicable. 

6. Estoppel (62 (2) United States 68): Not 

bound or estopped by officers or agents 
entering into agreement not sanctioned 
by law. 
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The United States is neither bound mor 
estopped by acts of its officers or agents in 
entering into an agreement to do or gause 

to be done what the law does not sanction 

> •*! • 

or permit. 

7. Corporations (388 (1) ) : Emergency Fleet 

Corporation estopped to invoke defense 
of ultra vires as against innocent pur¬ 
chasers of bonds. 

The Emergency Fleet Corporation hav¬ 
ing the power to subordinate its mortgages 
for a consideration, and with the knowledge 
and intention that a subordination would 
be relied upon by innocent purchasers of 
bonds, secured by junior mortgage, it gave 
a subordination all the appearance of regu¬ 
larity and validity and thereby induced 
bondholders to purchase their bonds, it is 
estopped from invoking the defense of ultra 
vires. 

8. Corporations (487 (1)): Plea of ultra 

vires unsuccessful where contract exe¬ 
cuted. 

Where a contract lias been executed bv 

• 

both parties corporation can not success¬ 
fully plead ultra vires to avoid the con¬ 
tract, provided it is not tainted by fraud or 
prohibited by statute or condemned by 
sound public policy. 

The opinion by Judge Rogers is quite lengthy 
and attempts to analyze former decisions of the 
courts as to the status of the Corporation and its 
property. Certain assumptions and conclusions 
are reached by the learned Court which are not 


9 
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conceded to be correct by the law officers of the 
Federal Government. 

At pages 646-648 Judge Rogers discusses the 

1 % • • ; 4 ■ * 

difference between public and private corpora¬ 
tions and between public corporations created for 
a political or municipal purpose and those cre¬ 
ated for private or business purposes. In this 
connection the Court said: 

And a corporation may be public if cre¬ 
ated for a public purpose, although not 
political or municipal, if the whole interest 
belongs to the government, as in the case of 
purely public banks or a state university. 
But while the Fleet Corporation may have 
been created and controlled by the Govern¬ 
ment for its own purpose, it by no means 
follows that such a corporation is in effect 
the government, and so not subject to the 
rules of law governing other corporations. 
A government, engaging in a particular 
business through the instrumentality of a 
corporation, may divest itself pro hac vice 
of its sovereign character, so as to render 
the corporation liable in the same way that 
a private corporation is liable. 

The following cases are then cited and discussed 
by Judge Rogers: 

Bank of United States v. Planters Bank 
of Georgia, 9 Wheat. (U. S.) 904, 6 L. ed. 
244. 

Bank of Kentucky v. Wister, 2 Peters 
(U. S.) 318, 7 L. ed. 437. 

62702—25-7 


94 


State Bank of Alabama v. Gibson's Ad¬ 
ministrators, 6 Alabama 814. 

Owen v. Branch Bank, 3 Alabama 258. 

Bank of State v. Gibbs, 3 McCord 377. 

State Bank v. Clarke, 8 N. C. 36. 

It is conceded that the principle laid down by 
Mr. Chief Justice Marshall in the first case above 
cited is the law in the United States. It is con¬ 
ceded that the mere fact that the ownership by 
the Federal Government of all the capital stock in 
the Fleet Corporation does not ipso facto divest 
the corporation of its status as a private corpora¬ 
tion and “ identify the state itself with the corpo¬ 
ration ” so that the corporation thereby becomes 
clothed with the attributes of sovereignty, includ¬ 
ing immunity from suit except by its own consent. 
It is conceded that “ notwithstanding all its stock 
was owned by the United States, it must be re¬ 
garded as a separate entity’’ (Z7. S. v. Strang, 
supra) and that the enormous powers given to the 
corporation by authority of Congress did not put 
it in the place of the sovereign ( Sloan v. E. F. C., 
supra), but when acting under and pursuant to its 
delegated powers it was and is an instrumentality 
and agent of the Government, even though suable 
and liable for its unlawful acts ( Sloan v. E. F. C.). 

While it is true that the articles of incorpora¬ 
tion “ contains nothing which in any respects 
differentiates it from any other private business 



95 


corporation,” the Shipping Act, 1916 (supra), 
strictly limits the activities that may be pursued 
by the Corporation (supra) and designates it as 
an agency of the Shipping Board, which is an 
executive arm of the Federal Government. 
Furthermore, as heretofore pointed out, the pri¬ 
vate business activities contemplated for the Cor¬ 
poration by the Shipping Act, 1916, were never 
inaugurated and private business purposes were 
abandoned because at the time of incorporation 
the United States was at war and the Corporation 
was almost immediately designated (Executive 
Order, July 11, 1917) as an agency of the Presi¬ 
dent, the Executive head of the nation, and the 
Commander in Chief of its Army and Navy, to 
assist in carrying out the war program. After 
the war its existence was continued by Congress 
(Merchant Marine Act, 1920) as an agent of the 
Shipping Board to manage and operate the Fed¬ 
eral Government’s vessels, and has had and now 
has no other function. 

The Court’s opinion then proceeds to refer to 
various cases and to draw conclusions therefrom, 
on which the following comment may be made: 

i 

THE “LAKE MONROE” 

Judge Rogers says: 

It was thereupon objected that as the 
steamer was the property of the United 
States, and in its possession and control, 
the Court was without jurisdiction to en- 


force claims against her by process. The 
Court did not accede to the contention of 
the Government, but held that the vessel 
was subject to the ordinary liability of a 
merchant vessel, notwithstanding the in¬ 
direct interest of the Government in tho 
outcome of her voyage, and that she could 
be subjected to judicial process in admiralty 
for the consequences of a collision. 

The learned Judge did not add that this de¬ 
cision was predicated upon Section 9 of the Ship¬ 
ping Act, 1916, which expressly waived immunity 
from “ all laws, regulations, and liabilities gov¬ 
erning merchant vessels, whether the United 

* i 

States be interested therein as owner, in whole or 
in part, or hold any mortgage, lien, or interest 
therein.” 

The learned Judge also did not fully set forth 
the government’s contention, which was that 
although vessels constructed by the Fleet Corpora¬ 
tion, pursuant to the provisions of the Shipping 
Act, 1916, were not immune, that vessels requisi¬ 
tioned by the Government, pursuant to the Act of 
June 15, 1917, were not subject to the Section 9 
of the Shipping Act. 

The government’s position in the case and the 
statute on which the Court decided the issue not 
being set forth, the opinion tends to give a wholly 
erroneous impression to the casual reader. The 
Lake Monroe is not authority for any conclusion 
except that by direct statutory enactment the Fed- 



eraj Government waived immunity from arrest of 

<ill its merchant vessels. 

? : _ _ 

UNITED STATES V . STRANG 

*5 

In citing this case Judge Rogers failed to say 
that the Supreme Court, in finding the criminal 
indictment insufficient, said that the allegation 

j ; 4 * 9 i 1* • 

that Strang was employed as an inspector of the 
Fleet Corporation “ without more ” did not make 
him an agent of the government within the mean¬ 
ing of Section 41 of the Judicial Code. These two 
words in the Supreme Court’s opinion are very 
significant, and their omission, when citing what 
the Court decided in this case, is apt to give an 
erroneous impression. 

i 0»‘( * I ' * * 

SLOAN-ASTORIA-EASTERN SHORE CASES 

Judge Rogers says: 

And the Court concluded that the Fleet 
Corporation did not possess the sovereign’s 
immunitv from suit. 

That is conceded, but the Supreme Court did not 
decide that when the question was presented of 
liability of the Corporation for its lawful acts, 
when acting as agent for the government, that it 
would reverse the policy laid down by Chief Jus¬ 
tice Marshall in Hodgson v. Dickinson (1 Cranch 
(U. S.) 345). 
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UNITED STATES GRAIN CORPORATION V. PHILLIPS 

' . s ! * * < * 

The Supreme Court’s decision in this case was 

• —j • * • 

a reversal of the decision of the Second Circuit 
Court of Appeals. 

Judge Rogers says: 

The Court (Supreme Court) reversed this 
Court’s decision irt 279 Fed. 244. This deci¬ 
sion is not to be regarded, however, as over¬ 
ruling the principle annoimced in the cases 
previously decided and to which we have 
made reference. 

* j» 

To be sure, it did not overrule the Lake Monroe, 
the Strang, and the Astoria cases, but it did over¬ 
rule the interpretation that the Second Circuit 
Judges had placed upon the meaning of those 
cases, as shown by Judge Manton’s opinion in the 
reversed case, which is the same interpretation 
that Judge Rogers applied in the instant case. 
Speaking of the Grain Corporation (279 Fed. 246) 
Judge Manton said: 

It was created as a trading corporation. 
It sought and procured all the rights and 
powers of corporations similarly organ¬ 
ized. Nothing, either in the Food and 
Drug Act (Comp. St. Sec. 6717-8728), the 
executive order, or the certificate of incor¬ 
poration granted to it any special rights, 
privileges, or exemptions. 

This is practically the same argument, but 
couched in different words, employed by Judge 
Rogers in the instant case, to show that the Fleet 
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Corporation only enjoyed the status of a private 
business corporation in all its transactions. At 
page 249, Judge Manton concluded: 

? * | j | ••• 

The defendant in error is not a govern¬ 
mental agency, although the United States 
was the principal stockholder. The Gov¬ 
ernment created this agency, but the cor¬ 
porate responsibility is that of a private 
corporation. Panama Railway Company v. 
Curran, 256 Fed. 768, 168 C. C. A. 114. 

The doctrine that the ownership of stock by the 
sovereign does not confer immunity from suit upon 
a corporation (Bank of U. S. v. Planters Bank, 9 
Wheat. (U. S.) 904) is distinguishable from the doc¬ 
trine that the corporation may be employed as an 
agent by one who may be a stockholder in the cor¬ 
poration. The rule is well settled that a stockholder 
has the right to deal with his corporation in the same 
manner as a stranger has, and in doing so he ac¬ 
quires the same rights and incurs the same liabilities 
as a stranger would, where the transaction is proper, 
fair, and in good faith. It necessarily follows that 
when the Federal Government organized the 
Spruce Corporation, the Grain Corporation, and 
the Fleet Corporation and employed these corpo- 

i 

rations as agents, either for the war emergency or 
otherwise, the contracts and engagements of such 
agents, made while acting within the scope of their 
respective authorities, were the contracts and en¬ 
gagements of the principal—that is, of the Federal 
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Government—and the principal alone is liable'on 
such contracts, unless the contract clearly shows an 
intent on the part of the agent corporation to- 
superimpose its credit upon that of the principal 
(Hall v. Lauderdale , 46 N. Y. 70). In the case of 
public agents, they will not be held liable except in 
these cases “ when the intent is clearly apparent 
to bind them.” (Meacham, Ch. VII,pp.805-807.) 
44 It can not matter that the agent is a corporation 
rather than a single man. The meaning of incor¬ 
poration is that you have a person, and as a person 
one that presumably is subject to the general rules 
of law.” ( Sloan v. E. F. C., supra.) 

UNITED STATES V . WALTER 

Judge Rogers says: 

The case is entirelv consistent with the 
cases heretofore decided bv the Court and 
lends no support to the position taken by 
the appellant. 

COMMENT 

To be sure the Walter case is consistent with 
the Lake Monroe, Strang, Sloan, Astoria, and 
Grain Corporation cases. It explains what the 
Supreme Court meant when it denied the validity 
of the indictment in the Strang case by saying 
that the allegation that Strang was an inspector 
of the Fleet Corporation “without more” did 
not charge him with being an agent of the United 
States, within the intendment of the Criminal 



Statute, which is, of course, strictly construed. 
The “ more ” was supplied in the Walter indict - 
menty which grew out of the same alleged criminal 
transactions as those in the Strang case, and the 
Supreme Court sustained the indictment, saying: 

• While it is true that the Corporation is 
:-rf not the United States ( U . S. v. Strang ), 
the contemplated fraud upon the Corpora¬ 
tion, if successful, would have resulted 
directly in a pecuniary loss to the United 
States, and even more immediatelv would 

7 %J 

have impaired the efficiency of its very im¬ 
portant instrument. 


The appellant was contending that while the 
mortgage given by Downey was in the name of the 
Fleet Corporation, yet the money advanced to 
Downey was the monev of the United States, for 
whom the Fleet Corporation was acting as agent. 
Certainly, when the Supreme Court had held that 
a fraud upon the Fleet Corporation “ would have 
resulted directly in a pecuniary loss to the United 
States,” the appellant was justified in arguing that 
the subordination of a Fleet mortgage would have 
the same result and was therefore unlawful. 

Judge Rogers concludes his review of the Su¬ 
preme Court cases by saying: 



The cases in the Supreme Court plainly 
show that the Fleet Corporation is an entity 
distinct from the United States (that is 
conceded) and that it is subject to the 
rules which are applicable to any private 
business corporation. 
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This need not be questioned if understood it 
could sue and be sued and is liable for its torts, 
even though committed while acting as an agent, 
to the same extent as a natural person would,.be 
liable, but it is not clear as will hereafter appear. 

The Court reviewed a large number of Fed¬ 
eral and State court decisions, all turning upon 
the suability, but not the liability of the Fleet Cor¬ 
poration. It is unnecessary to comment on these 
decisions here, except to say that they all arose 
upon a demurrer to the complaint and the defense 
of agency necessarily was not involved in any of 
these decisions. 

Then proceeding to discuss the merits of the 
suit at bar, after reviewing the decisions of the 
Courts, “no doubt at too great length/’ the 
learned Judge reaches the conclusion that the 
United States is not the “ real party in interest ” 
in the mortgages. In order to reach that conclu¬ 
sion however, the Court finds it necessary to 
construe the Astoria case as a finding that the 
Fleet Corporation is not only suable, but is liable 
on contracts made by it “ representing the United 
States.” As already shown, the sole issue de¬ 
cided by the Astoria case was one of jurisdiction 
of the lower court and that turned upon the ques¬ 
tion of “ suability not “ liability There was 
not mentioned the Grain Corporation case, the 
King County and Clallam County cases, and the 
Walter case . The Court conceded that it was in 
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direct conflict with the case of Sheets v. Selden’s 
Lessee, 2 Wallace 177-17 L. ed. 822, when Mr. 
Justice Field, speaking for an unanimous Court, 
said: 

* * * And it may be stated generally 

that when a deed is executed, or a contract 
is made on behalf of a state by a public 
officer duly authorized and this fact appears 
upon the face of the instrument, it is the 
deed or contract of the state, notwithstand¬ 
ing that the officer may be described as one 
of the parties and may have affixed his indi¬ 
vidual name and seal. In such cases the 
state alone is bound by the deed or contract 
and can alone claim its benefits. 

and also in conflict with Parks v. Ross, 11 How. 
362, 13 L. ed. 730, where the Supreme Court 
speaking of a bill of exchange executed by a 
French Consular officer, said: 

As regards him, the rule is that he is not 
responsible on any contract he may make 
in that capacity; and wherever his contract 
or engagement is connected with a subject 
fairly within the scope of his authority it 
shall be intended to have been made offi¬ 
cially and in his public character, unless the 
contrary appears by satisfactory evidence 
of an absolute and unqualified engagement 
to be personally liable. 

The court admitted that if the United States 
was the real party in interest it is “ neither bound 
nor estopped by acts of its officers or agents in 


entering into an agreement to do or cause to be 
done what the law does not sanction or permit ” 
(Utah Power & Light Company v. United States, 
243 U. S. 389), but because the “mortgages for 
which priority is claimed by the defendant are 
mortgages given by the Downey Corporation, not 
to the United States but to the Fleet Corpora¬ 
tion—a separate and distinct entity.” The learned 
Judge decided that the United States could not be 
the real party in interest, but without mentioning 
the doctrine already laid down in the King County 
case, subsequently approved by the Supreme Court 
in the Clallam County case and the Walters case. 

Y. S. V. SKINNER & EDDY (5 FED. (2ND) 708) 

This decision was rendered by Judge Neterer, 
sitting in the United States District Court for the 
Western District of Washington, Northern Divi¬ 
sion, in the suit brought by the United States 
against the appellant, referred to in appellant’s 
brief. This is the case in which the appellant 
wishes to plead credits against the United States. 
The appellant demurred to the United States com¬ 
plaint, using the same arguments that it is now 
employing in its brief in this case to persuade the 
court that the United States is not the real party 
in interest and has no light to sue on the contracts 
shown in the record now before this court. Two 
elaborate printed briefs, each covering 150 pages, 
were submitted to the trial court bv Skinner & 
Eddy’s attorneys and supplemented by oral argu- 



ment. After mature deliberation the court over- 

f f 

ruled appellant’s demurrer, holding that the 
United States is the real party in interest and the 
Fleet Corporation has no beneficial interest in said 
contracts. Because of the intimate relation of 
this case to the one now before this court, Judge 
Neterer’s opinion is here set forth at length: 

(1) “ In the construction of a pleading, 
for the purpose of determining its effect, 
its allegations shall be liberally construed, 
with a view to substantial justice between 
the parties.” Section 285, Rem. Code 
Wash. 1915. See also Duryee v. Friars, 
18 Wash. 55, 50 P. 583; McKinley v. Min. 
Hill Mining Co., 46 Fash. 162, 89 P. 495; 
Lawson v. Sprague, 51 Wash. 291, 98 P. 
737; Bank of Metropolis v. Guttschlick, 14 
Pet. 19, 10 L. Ed. 335; Childress v. Emory, 
' 8 Wheat. 642, 5 L. Ed. 705. 

(2, 3) The demurrer admits facts well 
pleaded, and the allegation of knowledge of 
the defendant that the Fleet Corporation 
was acting for the plaintiff is a statement 
of fact admitted by the demurrer. Fidelity 
& Deposit Co. v. Bank of Charleston (C. C. 

' " A.) 267 F. 367; Sullivan v. Iron Silver Min¬ 
ing Co., 109 U. S. 550, 553, 3 S. Ct. 339, 27 
L. Ed. 1028; Tobin v. Seattle, 127 Wash. 664, 
221 P. 583; Harris v. Halverson, 23 Wash. 

: 779, 63 P. 549; Shannon v. Grindstaff, 11 
Wash. 536, 40 P. 123. And, this fact being 
admitted, there can be no question, if there 

* ' ' 

could be without such knowledge, that the 
principal, the plaintiff, may sue for the 
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contract of its agent, the United States 
Shipping Board Emergency Fleet Corpo¬ 
ration. The statutes of the United States 
also entered into and became a part of the 
contracts set out, as did also the executive 

orders of the President authorized bv the 

•' 

provisions of law. 

(4) The decision of the Supreme Court 
in the Sloan, etc., case, 258 U. S. 567, 42 
S. Ct. 386, 66 L. Ed. 762, and allied cases, 
holding it to be a corporate entity, can 
have no relation to this issue because of the 
established relation disclosed by the record 
between the plaintiff, the Fleet Corporation, 
and the defendant. That a principal may 
sue on the contract of his agent has been 
repeatedly held. Stinson v. Sachs, 8 Wash. 
391, 36 P. 287; First Nat. Life Assurance 
Society v. Farquhar, 75 Wash. 667, 135 P. 
619; Campbell v. Gowans, 35 Utah, 268, 100 
P. 397. 

Whether there may be exception to con¬ 
tract No. 10 entered into prior to the Act 
of June 15, 1917, is not now material, be¬ 
cause all of the other contracts are set out 
in count 1 and have the statement that the 
contract is entered into by the Fleet Cor¬ 
poration “ representing the United States 
of America.” Aside from the stipulation 
in the contracts, the Supreme Court, in the 
Lake Monroe Case, 250 U. S., at page 251, 
39 S. Ct. 460, 63 L. Ed. 962, said that the 
Fleet Corporation was but an operating 
agency of the Shipping Board, financed 
with public funds. In the Sloan Case, 
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supra, the court did not say that the Fleet 
Corporation was not an agent of the gov¬ 
ernment, nor am I conscious of any case 
which would prevent the plaintiff, upon 
the allegations of the complaint under the 
demurrer, from maintaining this suit. 
See , also, U. S. v. Powers (D. C.), 274 F. 
131; U. S. v. Gordin, 287 F. 565; U. S. v. 
Hodges (D. C.), 218 F. 87; Buffalo Union 
Furnace Co. v. U. S. S. B. E. F. Corp. 
(C. C. A.), 291 F. 23; State v. Williams 
(Wash.), 233 P. 285; Hunter v. U . S., 
5 Pet. 173, 8 L. Ed. 86; Pine River Log¬ 
ging Co. v. U. S., 186 U. S. 279, 22 S. Ct. 
920, 46 L. Ed. 1164; Utah Power & Light 
Co v. U. S., 243 U. S. 389, 37 S. Ct. 387, 
61 L. Ed. 791; Anderson v. Spriestershack, 
69 Wash. 393,125 P. 166, 42 L. R. A. (N. S.) 
176; Seattle National Bank v. Emmons, 16 
Wash. 585, 48 P. 262; section 4, Merchant 
Marine Act, June 5, 1920. 

(5) The legislation p remitting the Presi¬ 
dent to dispose of the property acquired 
by the Fleet Corporation as he might direct 
is an assertion that the property belongs 
to the United States, and, if it is its prop¬ 
erty, it is the real party in interest. Sec¬ 
tion 179, Rem. Code Wash. See, also, 
United States v. Clallam County (D. C.), 
283 F. 645, affirmed 263 U. S. 341, 44 S. Ct. 
121, 68 L. Ed. 328. Justice Holmes, in af¬ 
firming, said the plaintiff was merely the 
corporate instrumentality of the United 
States. U. S. Grain Corp. v. Phillips, 261 
U. S. 109, 43 S. Ct. 283, 67 L. Ed 552. 
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U. S. v. Matthews (C. C. A.), 282 F. 266, 
is distinguished in this: That recovery was 
sought from Matthews for money paid 
through “ its agent or governmental depart¬ 
ment,’ ’ the Fleet Corporation. There was 
no express contract declared upon, nor dis¬ 
closed agency alleged. 

(6) This court, in U. S. v. Sloan Ship¬ 
yards Corp., Anacortes Shipbldg. Co., Cap¬ 
ital City Iron Works, et al., decision filed 
May 23, 1921 (not reported), in an action 
for the foreclosure of a bond or mortgage 
in the sum of $1,000,000 to secure damages 
in the event of default for like contracts 
for shipbuilding as in this case, where the 
contracts were executed by the Fleet Cor¬ 
poration as in this case, and the bond was 
taken to the Fleet Corporation, each recit¬ 
ing that the Fleet Corporation was “ repre¬ 
senting the United States of America,” 
held the United States could sue as the real 
party in interest, appointed a receiver, and 
took possession of the properties of the 
Sloan Shipyard Corporation and allied con¬ 
cerns, and sold all of the assets, amounting 
to manv hundreds of thousands of dollars. 

•j 

The Fleet Corporation was made in that 
case a party defendant, and this Court held 
that, all parties being before the Court, the 
ultimate rights of all parties could be pro¬ 
tected by the decree, and a Court of Equity, 
necessity appearing, can arrange the par¬ 
ties plaintiff and defendant and adminis¬ 
ter relief as their respective rights may 
require. : 



/Jbl (7) The plaintiff, possessing the con¬ 
tracts, being the real party in interest (see 
bbuf Kerr v. Watts, 19 U. S. (6 Wheat.) 550, 5 
> L. Ed. 328; Elmendof v. Taylor, 23 U. S. 

' ‘ (10 Wheat.) 152, 6 L. Ed. 289; Mechanics 

~r.it; v ; Bank v. Scton, 26 U. S. (13 Wheat.) 585), 
may maintain this action. Under the Su¬ 
preme Court holding in Erickson v. United 
- ‘ States, 264 U. S. 246, 44 S. Ct. 310, 68 L. 
» « Ed. 661, the Fleet Corporation is not a 
necessary party. Whether it may be a 
5 ’ proper party is not before the Court. 

I think it is apparent from the complaint 
that the United States is the real party in 
interest, the Fleet Corporation, a corporate 
instrumentality, is a mere agent, with no 
beneficial interest, and that sufficient facts 
are stated in the several causes of action, 
and the demurrer to the several causes of 
action should be overruled. 

This decision unquestionably lays down the cor¬ 
rect rule of law in holding that the United States 
is the real party in interest, and fully answers the 
contention of counsel for appellant that the United 
States is not the real party in interest in the in¬ 
stant case. 

CONCLUSION 

Appellant’s brief concludes with a complaint 
that the appellee’s position has been arbitrary and 
unjust to appellant. In reply it may be said that 
appellant’s difficulties are of its own making. 

The record discloses that the appellant first 

# 

sued the United States on this claim in the Court 

62762—25 - 8 
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of Claims, the tribunal designated by law to try 
such controversies; that although it filed that suit 
June 15, 1921, it did not move to dismiss said suit 
until April 4, 1923. It is a significant fact that 
appellant attempted to escape from the Court of 
Claims two days after the Supreme Court of the 
United States had announced its decision in the 
Russell Motor Car case (supra), denying the right 
of a contractor to recover prospective profits on 
contracts canceled by the Government. A large 
part of the claim now being urged by appellant is 
for the loss of such prospective profits. 

A few days later, on May 1, 1923, the appellant 
filed suit against the Fleet Corporation at Seattle 
on the same claim it had asserted against the 
United States in the Court of Claims and that 
suit is yet pending. 

The appellant having escaped from the Court 
of Claims through the Government’s own laches, 
in failing a file a counterclaim in due time (Ex 
In re Skinner & Eddy, 265 U. S. 86), it became 
necessary for the Government to sue the appel¬ 
lant at Seattle in the United States District Court. 
Appellant is not justified in asserting in its brief 
that “ the Fleet Corporation assigned its pur¬ 
ported claim to the United States for the purpose 
of bringing suit.” (Appellant’s B. p. 48.) What¬ 
ever appellant may have believed at the time the 
instant suit was commenced, it now knows that 
the suit brought by the United States is not on 
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such assigned claims. United States v. Skinner 
& Eddy, 5 Fed. (2nd) 708. 

Believing that the Shipping Board has 
primary jurisdiction of the instant claim by 
the terms of the Merchant Marine Act of 1920, it 
is submitted that the refusal to grant the writ by 
the court below should be affirmed. 

If appellant’s theory of the law is correct, viz, 
if its contracts really were with the Fleet Corpo¬ 
ration as a private corporate entity and not with 
the United States, it has every opportunity to try 
out this theory before the court and jury in the 
case in which appellant is plaintiff, and it seems a 
vain thing to ask this court to compel appellee to 
consider the claim while the matter is pending in 
that court. Neither a court of equity nor a court 
of law will require a party to do a vain thing. 
Appellant has selected its own defendant and has 
chosen the Seattle court as its own forum and is 
not entitled to the relief prayed for before this 
court. 

Respectfully submitted. 

Peyton^ Gordon, 
United States Attorney, 
M. E. Rhodes, 
Attorneys for Appellee. 
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MEMORANDUM IN SUPPORT OF FORE¬ 
GOING MOTION 


I. 

The final part of the opinion rendered by this 
Court in the above cause, is as follows: 

“Appellant further contends that the as¬ 
signment of these contracts to the United 
States has no greater efficacy than the assign¬ 
ment to an individual, and cites United States 
vs. Buford. Certainly this is the general 
rule. (Citing cases.) Under the view we 
take of the case, however, it is unnecessary 
to determine these questions. It is manifest 
that there are pending in a court of competent 
jurisdiction two suits involving the contracts 
upon which the claims submitted to the Comp¬ 
troller General are based. If, as suggested 
by appellant, that Court should be of opinion 
that the assignment to the United States was 
subject to all existing equities, and that the 
claim here involved is not in law a claim 
against the United States, notwithstanding 
the assignment, then there would be no neces¬ 
sity for the Writ, but whatever may be the 
decision of the Court, it having acquired jur¬ 
isdiction of the subject matter of this case, 
no court of coordinate authority is at liberty 
to interfere with its action. This principle is 
so familiar as to require no citation of author¬ 
ities. It results that the judgment below was 
right, and must be affirmed. ,, 
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It is apparent from the foregoing quotation that 
this Court based its decision upon the proposition 
that for this Court to order the Comptroller Gen¬ 
eral to take action upon the claim presented would 
be to interfere with the United States District 
Court at Seattle, where the two cases involving the 
said contracts are now pending. This would seem 
to be a misconception of the result of a mandate of 
this Court requiring the Comptroller General to 
act. 

NO INTERFERENCE WITH UNITED 
STATES DISTRICT COURT AT 
SEATTLE 

The Writ requested of this Court would simply 
require the Comptroller General to take action 
upon the claim presented to him. Such Writ is not 
directed to the District Court at Seattle, and it is 
apparent that it could not interfere with any ac¬ 
tion that the Seattle Court might choose to take. 
It is possible that this Court, in making the above 
decision, had in mind that if it should order the 
Comptroller General to take action that such action 
of the Comptroller General might in some way 
interfere with, or be in conflict with the action of 
the Seattle Court. In fact the Comptroller General, 
in one of his letters to the Appellant, based his re¬ 
fusal to act upon the proposition that as the matter 
was pending in Court he would take no action 
pending final action by the Court. (See record, 
6, Exhibit “A”.) 
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But, if the Comptroller General acts, he must 
either allow or disallow the claim in whole or in 
part. If he disallows the claim, the Court mani¬ 
festly would not be interfered with for the whole 
case would be left to its determination, but, in that 
event, the defendant would have complied with 
Section 951 of the Revised Statutes, and put itself 
in a position where it would have the opportunity 
of proving, if it could, the credits which the Comp¬ 
troller General had disallowed. If, on the other 
hand, the Comptroller General allowed the claim, 
such action would not interfere with the Court, for 
the reason that such action would be merely an 
admission by the United States, through its prop¬ 
erly authorized officer, that the amounts allowed 
were due. A plaintiff in an action can always ad¬ 
mit, if he chooses, that defendant is entitled to 
certain credits, and such admission does not con¬ 
stitute an interference with the Court before which 
the case is pending. So, if the Comptroller Gen¬ 
eral disallows the claim, the whole matter is left 
for the Court to decide, but the defendant then has 
the opportunity to prove his credits. If the Comp¬ 
troller General allows the claim, it is nothing more 
or less than an admission that certain credits are 
due. In either event, there is no interference with 
the Court. 

In the case of United States vs. Hawkins , 10 
Peters, 125-134, a suit had been begun by the 
United States upon a bond, in the sum of $20,000, 
given by Jos. H. Hawkins, conditioned upon the 
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said Jos. H. Hawkins properly accounting for and 
paying over all money received by him as Navy 
Agent of the United States. In the lower court, 
one of the defendants, Cox, who was a surety on 
the bond, set up certain credits which he claimed. 
Some of these credits were for payments which Cox 
claimed had been made on account. These credits, 
as appears from the argument of the Attorney 
General, set forth at page 127, had not been pre¬ 
sented to the Accounting Officer of the Treasury 
prior to the institution of the suit, but there being 
a second trial, had been so presented before such 
second trial, and had been refused by the Account¬ 
ing Officers before the second trial. Basing his 
objection upon Section 951 of the Revised Statutes, 
the Attorney General objected to the consideration 
of these credits upon the ground: 

“It did not appear that the documents to 
sustain them had been presented to the proper 
officers of the Treasury before the commence¬ 
ment of this suit.” (See page 128.) 

Notwithstanding this objection, the District 
Judge allowed the claim for credit to be presented. 
This point was presented to the Supreme Court of 
the United States, and in its decision (page 131) 
that Court said: 

“In regard to so much of the exception 
which objects to the introduction of the bills, 
orders or documents claimed as credits in the 
defendant’s supplemental answer, because 


5 


they had not been presented to the proper Ac¬ 
counting Officers and disallowed previous to 
the commencement of the suit , we remark, it 
has never been the practice of the Circuit 
Court in suits under the law of the 3d of 
March, 1797 (Sec. 951 Rev. Stat.) to deny to 
defendant a claim for credits against the 
United States because they had not been pre¬ 
sented and disallowed before the commence¬ 
ment of the suit. The practice to allow a claim 
for credits after the suit has been commenced 
is sustained by the spirit and letter of the 

third and fourth sections of the statute. 
***** * 

He (defendant) may have them submitted to 
a jury at the trial if they have been refused 
by the Accounting Officers of the Treasury 
after the suit has been instituted.” 


It will thus be seen that the Supreme Court of 
the United States held directly in the above case 
that the Accounting Officers of the Treasury 
should pass upon a claim, even if presented after 
a suit covering the same subject-matter had been 
filed. 

Undoubtedly it would have been better if coun¬ 
sel for appellant had called the attention of this 
Court to the above entitled case in their brief filed 
herein, but no such point as that upon which the 
Court has decided the case was made by attorneys 
for respondent, and counsel for appellant had not 
thought it necessary therefore to cite the above 
case. 
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Section 951 of the Revised Statutes provides as 
follows: 

“In suits brought by the United States 
against individuals, no claim for a credit shall 
be admitted, upon trial , except such as appear 
to have been presented to the accounting offi¬ 
cers of the Treasury, for their examination, 
and to have been by them disallowed, in whole 
or in part. * * * ” 

United States vs. Hawkins , above quoted, shows 
that even if a suit has been commenced, it is proper 
for the Accounting Officers of the Treasury to con¬ 
sider and pass upon claims for credit which a de¬ 
fendant may wish to present in said suit. The 
opinion of this Court, therefore, that to order the 
Comptroller General to pass upon this claim, would 
be an interference with the Seattle Court, would 
seem to be entirely at variance with the decision 
of the Supreme Court of the United States in the 
Hawkins case. 

In fact, the pendency of the suit increases, 
rather than diminishes, the duty of the Accounting 
Officers to act upon the claim, since a serious injus¬ 
tice might result to the claimant by reason of in¬ 
action. As this is made plain by the case of United 
States vs. Hawkins , and as the principle of that 
case was overlooked in the decision just rendered, 
a re-hearing should be granted. 
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II. 


DOES SECTION 951 APPLY WHERE UNITED 
STATES SUES ON ASSIGNED CLAIM 
AND CREDITS CLAIMED GROW OUT OF 
ORIGINAL TRANSACTION. 

It is possible that this Court may also base its 
decision upon a second ground, and that is, that 
the assignment to the United States was subject to 
all existing equities, and therefore that Section 951 
has no application. That this may be one of the 
grounds for the decision of this Court is suggested 
by the following quotation from this Court’s de¬ 
cision : 


“If, as suggested by appellant, that Court 
(the Seattle Court) should be of opinion that 
the assignment to the United States was sub¬ 
ject to all existing equities and that the claim 
here involved is not in law a claim against the 
United States, notwithstanding the assign¬ 
ment, then there would be no necessity for the 
Writ.” 

If this Court intended to hold that the claims of 
the appellant are really against the Fleet Corpora¬ 
tion, and not against the United States, and that 
in a suit by the United States upon the claim as¬ 
signed to it from the Fleet Corporation, appellant 
can plead and prove whatever credits it may have 
without complying with Section 951 of the Revised 
Statutes, then it would be very helpful to all parties 
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concerned if the Court would announce this de¬ 
cision with such clearness as to leave no room for 
misinterpretation. 

In this connection, however, we must call the 
attention of this Court to the decision of the United 
States District Court in Seattle, in the case of 
United States vs. Fisher Flouring Mills Co., 295 
Fed. 691, in which that Court held that in a suit 
brought by the United States upon a claim as¬ 
signed to it by the Fleet Corporation, a claim for 
credit could not be pleaded until it had first been 
presented to the Accounting Officers of the Treas¬ 
ury, and by them disallowed. 

The opinion of this Court is apparently at vari¬ 
ance with the Fisher case, and so far as we have 
been able to find, this point has never been passed 
upon by the Courts, with the exception of the single 
instance of the United States District Court at 
Seattle, in the Fisher Flouring Mills Case above 
cited. 

The Fisher case emphasizes the necessity of ac¬ 
tion by this Court in the pending matter. In the 
interest of justice, the Comptroller General should 
be directed to take action, one way or the other. 

All the appellant is seeking to do in this case is 
to be put in a position where it can establish such 
credits as it may have, and not be barred by Sec¬ 
tion 951. If Section 951 has no application in cases 
where the United States brings suit upon an as¬ 
signed claim, and the credits asked are connected 
with the original transaction, then an authorita- 
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tive decision of this Court to that effect would ac¬ 
complish appellant’s purpose. 

SUIT ACTUALLY ALREADY COMMENCED 
IS NOT ON ASSIGNED CLAIM, AND SEC¬ 
TION 951 NECESSARILY APPLIES. 

We must call attention, however, to the fact that 
counsel for respondent, both in his brief and at the 
oral argument, stated (and it is the fact) that the 
United States had brought the suit against ap¬ 
pellant at Seattle not upon the assigned claim, but 
directly on the contracts upon the theory that the 
contracts were United States contracts and no as¬ 
signment from the Fleet Corporation was pleaded. 
With this statement of fact, appellant agreed and 
stated in the oral argument that such was the fact. 
So that in the action which has actually been com¬ 
menced there is no question of assignment. 

If the action is properly brought by the United 
States directly, without pleading an assignment, 
then necessarily the credits growing out of the 
same contract are credits against the United 
States, and the Comptroller General should be 
compelled to act. This would be in accordance with 
the decision of the Supreme Court in the Hawkins 
case, above cited, where the then Accounting Offi¬ 
cers of the Treasury did act after suit commenced, 
and such act was approved by the Supreme Court. 

It must be apparent, however, that there is a 
danger that the attorneys for the United States 
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may at any moment change their mind and, as the 
Statute of Limitations never runs against the 
United States, file a new suit, pleading the assign¬ 
ment. In fact, the record in this case shows that 
such suit is actually threatened. 

DECISION OF COURT IMPOSES EXTREME 
HARDSHIP UPON APPELLANT 

The decision of this Court leaves the appellant 
in an extraordinarily awkward position. The 
United States has commenced suit upon these con¬ 
tracts in the United States District Court at 
Seattle. The appellant here, who is the defendant 
in the Seattle suit, has what it considers to be per¬ 
fectly legitimate credits in large amounts growing 
out of the original transaction. The same United 
States District Court before which the suit against 
the appellant is now pending, has held in the Fisher 
Flouring Mills Case that in such a suit by the 
United States, the defendant cannot be allowed any 
credits unless he has complied with Section 951. 
The appellant has done everything it can do to 
comply with Section 951. It has presented its 
claim first to the Auditor for State and Other 
Departments, who at that time was the proper ac¬ 
counting officer of the Treasury, and that officer 
refused to pass upon the claim. After the Comp¬ 
troller General superseded the Accounting Officers 
of the Treasury, the claim was again presented to 
the Comptroller General, and that officer refuses 
to pass upon the claim. 
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Section 951 says that no credit can be allowed in 
suit by the United States unless such claim has 
been presented and disallowed by such officer. Con¬ 
sequently, unless this Court grants a re-hearing, 
and orders the Comptroller General to act, there 
is an appreciable danger that the Seattle Court 
might hold the defendant barred, through no fault 
of its own, from presenting its proper claim for 
credit. 

There is here no question of conflict of jurisdic¬ 
tion between this Court and the Seattle Courts. 
The jurisdiction of each Court covers a separate 
subject matter. This Court can mandamus the 
Comptroller General, while the Seattle Court can¬ 
not. On the other hand, this Court cannot try the 
merits of the claim, while the Seattle Court can do 
so, but only subject to the provisions of law. Since 
there is no overlapping of jurisdiction whatever, 
we submit that this Court should exercise the juris¬ 
diction invoked by appellant, rather than to decline 
it out of deference to a Court that cannot possibly 
exercise that jurisdiction. 

We submit, therefore, the following proposi¬ 
tions : 

1. Referring to the suit at Seattle already 
brought by the United States and now pending, 
which admittedly is by the United States as an 
original creditor, and not upon an assigned claim, 
the Comptroller General should be compelled to act 
in conformity with the ruling of the Supreme 
Court in the Hawkins case. 
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2. Upon the record as it stands, there is an addi¬ 
tional threat that the United States will bring suit 
upon the assigned claim. In this case the Comp¬ 
troller General should be compelled to act, unless 
this Court bases its decision to the contrary upon 
the ground that Section 951 has no application 
where the United States sues upon an assigned 
claim, and the credits claimed grow out of the 
original transaction. 

3. That for this Court to direct the Comptroller 
General to act, does not interfere in any manner 
with the United States District Court at Seattle. 

We therefore respectfully urge that a re-hearing 
be granted. 

Louis Titus, 

J. Barrett Carter, 
Attorneys for Appellant. 
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